
 

AGENDA 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL 
DRAINAGE DISTRICT 

JUNE 17, 2009 
5:00 P.M. 

Meeting Room 
Town Administrative Offices 

91 Ashfield Road 
Atherton, California 

Special Meeting 

 
 
 

 
 
 
5:00 P.M.  ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
5:02 P.M. PUBLIC COMMENTS 

 
5:15 P.M. CLOSED SESSION 

 
 A. CONFERENCE WITH LEGAL COUNSEL – EXISTING 

LITIGATION  (Subsection (a) of Government Code Section 54956): 
 

John P. Johns v. the Town of Atherton, San Mateo County Superior Court 
Case No. CIV 479972 
 

 B. CONFERENCE WITH LEGAL COUNSEL – EXISTING 
LITIGATION (Subsection (a) of Government Code Section 54956): 

 
Ortiz  v. Town of Atherton, et al., San Mateo County Superior Court Case 
No. CIV 483525 
 

 C. CONFERENCE WITH LABOR NEGOTIATOR – Labor 
negotiations pursuant to Government Code Section 54957.6  

   
  Agency Negotiators:  Council Member Dobbie, Council Member Lewis 
 

Unrepresented Employee: City Manager 
 
  
 D. CONFERENCE WITH LEGAL COUNSEL – EXISTING 

LITIGATION (Subsection (a) of Government Code Section 54956): 
 
  Buckheit v. Town of Atherton, et al., San Mateo County Superior Court 

Case No. CIV 482668 
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 E.  CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 

LITIGATION   
 
  Significant exposure to litigation pursuant to subsection (b) of 

Government Code Section 54956.9: two (2) potential cases 
 
 F. CONFERENCE WITH LEGAL COUNSEL – EXISTING 

LITIGATION (Subsection (a) of Government Code Section 54956): 
  
  Atherton et al v. High Speed Rail Authority Case No. 34-2008-80000022   
 
  
RECONVENE TO OPEN SESSION 
 
 Report of action taken. 
 
6:00 P.M.  ADJOURN  
 
 

Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the City 
Clerk’s Office at (650) 752-0500.  Notification of 48 hours prior to the meeting will enable the City to make reasonable 

arrangements to ensure accessibility to this meeting.  (29 CRF 35.104 ADA Title II) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
AGENDA 

Town of Atherton 
CITY COUNCIL 

ATHERTON CHANNEL DRAINAGE DISTRICT 
JUNE 17, 2009 

7:00 p.m. 
TOWN COUNCIL CHAMBERS 

94 Ashfield Road 
Atherton, California 

  REGULAR MEETING 
 

 

 
 
 
 
PLEASE NOTE:   
  Times listed on the Agenda are an approximation and not a time certain.  

The Council may take up items out of order.  Please arrive well in advance 
of the time listed for any item in which you are interested. 

 
7:00 P.M. 1.  PLEDGE OF ALLEGIANCE 
    
7:02 P.M.  2. ROLL CALL         Lewis, Dobbie, Marsala, McKeithen, J.Carlson 
 
7:03 P.M.  3   PRESENTATIONS       
 
   Tree Committee Presentation – Tree Awards 
         
7:15  P.M.  4.  PUBLIC COMMENTS (This portion of the meeting is reserved for persons 

wishing to address the Council on any matter not on the Agenda that is within the 
subject matter jurisdiction of the City Council. State law prohibits the Council 
from acting on items not listed on the Agenda except by special action of the City 
Council under specified circumstances. Speakers’ time is limited to three minutes.) 

 
7:20  P.M.      5. REPORT OUT OF CLOSED SESSION 
 
7:25 P.M. 6. CITY MANAGER’S REPORT 
 
7:30 P.M. 7. COMMUNITY ORGANIZATION ROUNDTABLE REPORT  (Directed 

  by Resolution No. 99-6)  

  None 

 7:30 P.M. CONSENT CALENDAR   (Items 8-19) 

   
(Consent Calendar items are routine in nature and are generally considered in one motion and adopted by 

a single vote of the City Council.  If discussion regarding a Consent Calendar item is desired, the 
member(s) of the City Council, public, and/or staff wishing to pull the item should so indicate at the time 

the Mayor calls for consideration of the Consent Calendar.) 
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 8. APPROVAL OF SPECIAL CITY COUNCIL MINUTES OF MAY 20, 
JUNE 1 AND JUNE 10  

  Recommendation: Approve May 20th special minutes, May 20th regular 
minutes, June 1st special minutes and June 10th special minutes 

   
 9. APPROVAL OF BILLS AND CLAIMS FOR MAY 2009 IN THE 

AMOUNT OF $1,267,993 
  Recommendation: Approve Bills and Claims in the amount of $1,267,933 
  
 10. ACCEPTANCE OF MONTHLY FINANCIAL REPORT FOR THE 

MONTH ENDED MAY 31, 2009  
  Recommendation: Accept Monthly Financial Report  

 
 11. UPDATE OF THE TOWN'S CONFLICT OF INTEREST CODE AND  
  ADOPTION OF RESOLUTION APPROVING APPENDIX “A” 

DESIGNATING POSITIONS IN THE CONFLICT OF INTEREST 
CODE 

  Report: City Manager Jerry Gruber 
Recommendation: Adopt the attached Resolution No. 09-18 approving 
Appendix “A” dated June 2009 designating positions and describing 
disclosure categories in the Conflict of Interest Code 

 
  12.       APPROVAL OF PLANS AND SPECIFICATIONS AND 

AUTHORIZATION TO ADVERTISE THE WATER TOWER LAWN 
PROJECT NUMBER 08-026 

   Report: Public Works Director Duncan Jones 
   Recommendation: Approve the plans and specifications and authorize 

advertisement for bids for the Water Tower Lawn Project No. 08-026 
   

13. APPROVAL OF FINAL PARCEL MAP FOR 50 VALPARAISO AND 
1000 EL CAMINO REAL (MENLO SCHOOL AND MENLO 
COLLEGE) 

 Report: Deputy Planner Lisa Costa Sanders 
 Recommendation: Determine that the Parcel Map is in conformity with the 

approved Tentative Parcel Map, the requirements of Title 16 (Subdivisions) 
of the Atherton Municipal Code and the California Subdivision Map Act and 
approve the Parcel Map 

 
 14. APPROVAL OF PROFESSIONAL SERVICES AGREEMENT WITH 

KIMLEY-HORN AND ASSOCIATES, INC. FOR TRAFFIC 
ENGINEERING SERVICES FOR THE VALPARAISO CROSSWALK 
AT HOOVER OR VICTORIA TRAFFIC STUDY IN AN AMOUNT 
NOT TO EXCEED $11,770 PLUS A TEN PERCENT CONTINGENCY 
FOR A TOTAL AUTHORIZATION OF $12,947 

  Report: City Manager Jerry Gruber, Public Works Director Duncan Jones 
Recommendation: Accept the proposal and authorize the City Manager to 
sign a Professional Services Agreement with Kimley-Horn and Associates, 
Inc to provide traffic engineering services for the Valparaiso Crosswalk at 
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Hoover or Victoria Traffic Study in an amount not exceed $11,770, plus a 
10% contingency of $1,177, for a total authorization of $12,947.  

   
 15. AWARD OF CONTRACT FOR THE MAIN HOUSE AND 

PLAYSCHOOL ROOFS PROJECT NUMBER 08-023 TO SHELTON 
ROOFING CO. IN AN AMOUNT NOT TO EXCEED $51,080 PLUS A 
TEN PERCENT CONSTRUCTION CONTINGENCY, FOR A TOTAL 
AUTHORIZATION OF $56,188 

  Report: Public Works Director Duncan Jones 
  Recommendation: Approve the award of a contract to Shelton Roofing Co. 

for re-roofing the Main House and Playschool at Holbrook-Palmer Park at a 
cost not to exceed $51,080 with a 10% contingency bringing the total to 
$56,188 

 
 16. APPROVE SECOND AMENDMENT FOR SERVICES OF USPTA 

TEACHING TENNIS PROFESSIONAL ALAN MARGOT 
  Report: City Manager Jerry Gruber 
  Recommendation: Approve second amendment to contract for services of 

Tennis Professional Alan Margot 
 
  17. REQUEST FOR INCREASE IN LEGAL SERVICES BUDGET FOR  
  FISCAL YEAR 2008-2009 
   Report: City Manager Jerry Gruber, City Attorney Wynne Furth 

Recommendation: Accept legal transaction ad-hoc Committees 
recommendation to fund legal services for the remainder of fiscal year 
2008/2009 for the sum of $120,000  

 
18.      ACCEPTANCE OF DONATION FROM PRIVATE DONOR OF                 

$14,286.25 TO OFFSET COST OF NEW POLICE DOG  
 Report: Chief of Police Glenn Nielsen 

Recommendation: Approve the acceptance of a private donation of 
$14,286.25 to offset the FY 2009/2010 cost of replacing a retiring police dog 
and authorize the Town to provide a charitable cost letter to the donor 

 
 19. RESOLUTION REJECTING CLAIM OF JONATHAN B. BUCKHEIT 
  Report: City Attorney Wynne Furth 

Recommendation: Adopt Resolution 09-20 rejecting claim of Jonathan B. 
Buckheit 
 

 PUBLIC HEARINGS   (None)  
 
 

  REGULAR AGENDA (Items 20-26) 
 
7:45 P.M.       20. CONSIDERATION AND POSSIBLE ADOPTION OF A 

RESOLUTION ADOPTING THE FY 2009-10 OPERATING AND 
CAPITAL BUDGET  

  Report: City Manager Jerry Gruber, Finance Director Louise Ho 
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  Recommendation: Presentation of proposed budget from City Manager and 
Finance Director, open public hearing, receive testimony, and close public 
hearing. After consideration and appropriate direction to staff, Council may 
adopt Resolution 09-21 adopting Fiscal Year 2009-10 Operating and Capital 
Budget 

 
8:15 P.M.       21. CONSIDERATION AND POSSIBLE ADOPTION OF A 

RESOLUTION APPROVING THE FISCAL YEAR 2009-10 
APPROPRIATIONS LIMIT AND CALCULATIONS 

  Report: City Manager Jerry Gruber, Finance Director Louise Ho 
Recommendation: Adopt Resolution 09-22 approving the Fiscal Year 2009-
2010 Appropriations Limit and Calculations 

 
8:30 P.M. 22. CONSIDERATION AND POSSIBLE ADOPTION OF A 

RESOLUTION ASSESSING A SPECIAL TAX FOR MUNICIPAL 
SERVICES FOR THE FISCAL YEAR 2009-2010 

  Report: City Manager Jerry Gruber, Finance Director Louise Ho 
Recommendation: Open public hearing, receive testimony, and close public 
hearing.  After consideration, adopt Resolution 09-23 assessing a Special Tax 
for Municipal Services for the Fiscal Year 2009-2010 as set forth in 
Ordinance No. 555 

 
8:45 P.M. 23. TOWN OF ATHERTON FUND BALANCE POLICY FOR THE 

GENERAL FUND 
  Report: Finance Director Louise Ho 
  Recommendation: Approve Resolution 09-24 authorizing the establishment 

of a Fund Balance Policy for the General Fund 
 
9:00 P.M. 24. DESIGNATE TWO CITY COUNCIL REPRESENTATIVES AND ONE 

ALTERNATE STAFF MEMBER TO THE PENINSULA CITIES 
CONSORTIUM FOR HIGH SPEED RAIL AND ADOPT 
RECOMMENDED GUIDING PRINCIPLES 

  Report: City Manager Jerry Gruber 
Recommendation: Designate two Council Members and one alternate staff 
member to the Peninsula Cities Consortium (PCC) for High-Speed Rail and 
Adopt Resolution 09-19 establishing recommended guiding principles 

 
9:20 P.M.        25. ADOPTION OF MEMORANDUM OF UNDERSTANDING BETWEEN 

THE TOWN OF ATHERTON AND THE ATHERTON POLICE 
OFFICERS’ ASSOCIATION FOR THE PERIOD OF JULY 1, 2008, 
THROUGH SEPTEMBER 30, 2013  

   Report: City Manager Jerry Gruber, Assistant  
 
9:30 P.M. 26. AMEND COUNCIL RULES OF PROCEDURE SECTION 5.2 THAT 

ALLOWS TWO COUNCIL MEMBERS TO PLACE AN ITEM ON A 
FUTURE CITY COUNCIL AGENDA TO REQUIRE APPROVAL BY 
COUNCIL PRIOR TO PLACEMENT ON THE AGENDA  

 Recommendation: Amend Council Rules of Procedure Section 5.2 that 
allows two Council Members to place an item on future City Council Agenda 
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to require approval by Council under the Future Agenda Items section prior 
to placement on the Agenda 

 
9:50 P.M. 27. COUNCIL REPORTS 
 
10:10 P.M. 28. FUTURE AGENDA ITEMS 
 
10:20 P.M. 29.    PUBLIC COMMENTS 
 
10:30 P.M. 30. ADJOURN  
 

PLEASE NOTE THE FOLLOWING INFORMATION: 
 

If you challenge a Town zoning, planning, or any other decision in court, you may be limited to 
raising only those issues you or someone else raised at the public hearing described in this 

agenda, or in written correspondence delivered to the City Council at, or prior to, the  
public hearing.  Judicial review of any Town administrative decision may be had 

 only if a petition is filed with the court not later than the 90th day following 
 the date upon which the decision becomes final.  Judicial review of 

 environmental determinations may be subject to a 
 shorter time period. 

 
Copies of all staff reports and documents subject to disclosure that relate to each item of business 
referred to on the agenda are available for public inspection by 5:00 p.m. the Friday before each 
regularly scheduled City Council meeting at the Atherton Library, 2 Dinklespiel, Station Lane, 

and the Town Administrative Offices, 91 Ashfield Road, Atherton, CA 94027. Additionally, 
agendas and staff reports may be accessed on the town website at: www.ci.atherton.ca.us  

 
In compliance with SB 343, materials related to an item on this Agenda  
submitted to the City Council after distribution of the agenda packet are  

available for public inspection in the Town Administrative Offices,  
91 Ashfield Road, during normal business hours. 

 
Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the City Clerk’s 
Office at (650) 752-0500.  Notification of 48 hours prior to the meeting will enable the City to make reasonable arrangements 

to ensure accessibility to this meeting.  (29 CRF 35.104 ADA Title II) 

http://www.ci.atherton.ca.us/
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Draft Minutes 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL 
DRAINAGE DISTRICT 

MAY 20, 2009 
6:00 P.M. 

Meeting Room 
Town Administrative Offices 

91 Ashfield Road 
Atherton, California 

Special Meeting 

 
 
 

 
 
 
  ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
 PUBLIC COMMENTS 

 
None 
 
 REGULAR AGENDA 
  
  1. GASB 45 ACTUARIAL VALUATION OF POST-EMPLOYMENT 

HEALTHCARE PROGRAM ACCRUED OBLIGATIONS  
   Report: Finance Director Louise Ho 
 
Finance Director Louise Ho introduced Doug Tokerud of Nicolay Consulting Group to the 
Council. 
 
Tokerud gave a presentation of GASB 45 valuation of post-employment healthcare program 
accrued obligations. Tokerud informed the Council that to comply with GASB 45, Nicolay 
Consulting Group prepared an actuarial study to estimate future liability for retiree medical 
coverage.  Nicolay Consulting Group determined that as July 1, 2009, the Town has an 
"Unfunded Actuarial Accrued Liability" (UAAL) of $7,750,968.  This actuarially determined 
liability is based on a number of assumptions, including a 4% discount rate and amortization 
over the longest permissible period, 30 years. Having estimated the total cost of already earned 
retiree medical benefits, the actuaries then calculated the annual required contribution (ARC) to 
meet this liability.  The Town of Atherton's ARC is $813,147, with funding to start in fiscal year 
2009-10. In contrast, under the "pay-as-you-go" accounting, the Town's premium for retiree 
medical insurance was $97,200 for FY 2008-09 and will be $178,000 for FY 2009-10.  GASB 45 
requires that the actuarial valuation report for the Town to be updated every three years, at which 
time a new ARC is calculated. The next update will be FY 2011-12, to be implemented FY 
2012-13. 
 
Finance Director Louise Ho informed Council that approval of GASB 45 is on the May 20th 
regular agenda.  
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 PUBLIC COMMENT 
 
None 
 
 ADJOURN  
 
Mayor Carlson adjourned the meeting at 6:55 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
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Draft Minutes 
Town of Atherton 
CITY COUNCIL 

ATHERTON CHANNEL DRAINAGE DISTRICT 
MAY 20, 2009 

7:00 p.m. 
TOWN COUNCIL CHAMBERS 

94 Ashfield Road 
Atherton, California 

  REGULAR MEETING 
 

 

 
 
 
 
Mayor Carlson called the meeting to order at 7:01 p.m. 
 
7:00 P.M. 1.  PLEDGE OF ALLEGIANCE 
    
7:02 P.M.  2. ROLL CALL         Lewis, Dobbie, Marsala, McKeithen, J.Carlson 
 
7:03 P.M.  3   PRESENTATIONS       
 
   Swearing in of new Sergeant Kristin Nichols 
 
Deputy City Clerk Theresa DellaSanta administered the Oath of Office to the new Sergeant Kristin 
Nichols. Sergeant Nichols daughter had the honor of pinning Sergeant Nichols’ badge.  
 
   Proclamation for Marion Oster 
 
Mayor Jerry Carlson read the proclamation to Marion Oster for the record and presented Oster with 
the signed proclamation and flowers.  
         
7:15  P.M.  4.  PUBLIC COMMENTS (This portion of the meeting is reserved for persons 

wishing to address the Council on any matter not on the Agenda that is within the 
subject matter jurisdiction of the City Council. State law prohibits the Council 
from acting on items not listed on the Agenda except by special action of the City 
Council under specified circumstances. Speakers’ time is limited to three minutes.) 

 
Shirley Carlson, Atherton resident, representing Atherton Dames 
 
Sue Beakley, Atherton resident, thanked Police Chief Nielsen for the meeting with her residents of 
Walsh Road regarding safety precautions. Beakley requested a letter from the Town of Atherton to 
ask San Mateo County Office of Emergency Services to provide Walsh Road residents with maps to 
assist with evacuation in the event of an emergency. 
 
 
 
7:20  P.M.      5. REPORT OUT OF CLOSED SESSION 
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 City Attorney Wynne Furth reported that there was no reportable action from closed session. 
 
7:25 P.M. 6. CITY MANAGER’S REPORT 
 
City Manager Gruber informed the Council that the Disaster Committee has been doing a lot of 
work with the Town of Atherton.  Gruber discussed all of the Committee’s accomplishments. 
 
Gruber said he continues to work with the Department Manager’s on goals and objectives for the 
fiscal year 2009/2010 budget. Gruber added that the Audit Committee reconvened last week and 
will meet again on June 16th to review the audits and further discuss the proposed audit. 
 
Gruber said that the South Bay Waste Management Authority which oversees the Towns solid 
waste has been discussing a bond measure to support the new shoreway facility and the Board has 
not reached a consensus on what kind of funding would be used.  
 
Gruber said a study session will be held on June 1st with NBS, the entity who is doing the Towns 
comprehensive fee study. He added that he and Finance Director Louise Ho will have a study 
session with Springbrook on the Towns new financial software which the Council approved as part 
of the mid-year budget adjustments. Gruber concluded that staff continues to work with MBIA on 
asset management.  
 
Mayor Carlson asked Finance Director Ho to comment on the business refund situation. 
 
Ho stated that Muniservices continues to process business license refund claims from the tax 
payers. Ho added that approximately six customers have been refunded and the process is ongoing. 
 
Gruber stated that he has received the road impact fee study from Kimley-Horn in the last week and 
will review it with Public Works Director Duncan Jones and Finance Director Louise Ho. 
 
Council Member Marsala stated that he attended the County Office of Emergency Services meeting 
a couple of weeks ago and there were discussions on sensors available on water flow which he 
plans to further review. Council Member Marsala asked whether the Town is looking at possibly 
adjusting the budget due to the road impact fee study and business license refunds. Gruber said he 
will be able to provide more information to Council after he reviews the draft road impact fee report 
and finalizes it.  
 
7:30 P.M. 7. COMMUNITY ORGANIZATION ROUNDTABLE REPORT  (Directed 

  by Resolution No. 99-6)  

  None 

 7:30 P.M. CONSENT CALENDAR   (Items 8-22) 

   
Council removed Items 8, 11, and 19 for brief discussion.  
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Council Members Lewis and Marsala stated that they have to recuse themselves for item 12 because 
they live within 500 feet of the property.  
 
Council removed Items 12, 18 and 34 to vote on individually. 
 
 
 8. APPROVAL OF SPECIAL CITY COUNCIL MINUTES OF MARCH 2, 

2009 AND APRIL 7, 2009; REGULAR CITY COUNCIL MINUTES OF 
APRIL 15, 2009, AND SPECIAL CITY COUNCIL CLOSED SESSION 
OF MAY 12, 2009 

  Recommendation: Approve March 2, April 7, April 15 and May 12 minutes 
 
Mayor Carlson and Council Member Lewis gave edits to the April 7 minutes. 
 
 9. APPROVAL OF BILLS AND CLAIMS FOR APRIL 2009 IN THE 

AMOUNT OF $ 971,137 
  Recommendation: Approve Bills and Claims in the amount of $971,137 
  
 10. ACCEPTANCE OF MONTHLY FINANCIAL REPORT FOR THE 

TEN MONTHS ENDED APRIL 30, 2009  
  Recommendation: Accept Monthly Financial Report 
 
 11.  ACCEPTANCE OF TREASURER’S REPORT FOR FIRST, SECOND 

AND THIRD QUARTER OF FISCAL YEAR 2009 
  Report: Director of Finance Louise Ho 
  Recommendation: Accept Treasurer’s Report for First, Second and Third 

Quarter of Fiscal Year 2009 
 
Lewis asked for clarification on the transfer of $406,000 to the Building Department and whether it 
was done retroactively to September 2008. Finance Director Ho said yes.  
 
 13. ADOPT A RESOLUTION APPROVING REALLOCATION OF 

REMAINING PROPOSITION 1B FUNDS FROM STEVICK DRIVE 
TO STREET RECONSTRUCTION PHASE 6 AND RECLASSIFYING 
STEVICK DRIVE FROM MAJOR PROJECT (OVER $400,000) TO 
MINOR PROJECT (UNDER $400,000)  

  Report: Public Works Director Duncan Jones 
  Recommendation: Adopt Resolution 09-13 approving reallocation of 

remaining Proposition 1B funds from Stevick Drive to the Street 
Reconstruction Phase 6 project and reclassifying Stevick Drive from major 
project (over $400,000) to minor project (under $400,000) 

 
Vice Mayor McKeithen gave the City Attorney typographical edits to the Resolution.  
 
 14. ACCEPTANCE OF WORK AND AUTHORIZATION TO RECORD 

NOTICE OF COMPLETION FOR THE EMERGENCY SEWER 
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REPLACEMENT PROJECT AT HOLBROOK PALMER PARK 
Report: Public Works Director Duncan Jones 

  Recommendation:  Accept work and authorize recording of a notice of 
completion for the Emergency Sewer Replacement Project 

 
 15. ADOPT A RESOLUTION APPROVING A “NO STOPPING ANY 

TIME” ZONE ON THE NORTH SIDE OF WALSH ROAD BETWEEN 
ALAMEDA DE LAS PULGAS AND THE DRIVEWAY TO 306 
WALSH ROAD 

  Report: Public Works Director Duncan Jones 
Recommendation: Adopt Resolution 09-14 approving a “No Stopping Any 
Time” zone on the North side of Walsh Road between Alameda de las Pulgas 
and the driveway to 306 Walsh Road (the first driveway in from Alameda de 
las Pulgas 

 
 16. ACCEPTANCE OF WORK, AUTHORIZATION TO RECORD 

NOTICE OF COMPLETION AND APPROVAL OF CONTRACT 
CHANGE ORDERS IN THE AMOUNT OF $17,125.64 FOR THE 2009 
SPRING PATCHING PROJECT NUMBER 08-007 

  Report: City Manager Jerry Gruber, Director of Public Works Duncan Jones 
Recommendation: Accept work, authorize recording of a notice of 
completion and approve contract change orders in the amount of $17,125.64 
for the Spring Patching Contract Project Number 08-007 

 
 17. AWARD OF CONTRACT TO FBD VANGUARD CONSTRUCTION 

INC. FOR THE LAS LOMITAS SAFE ROUTE TO SCHOOL 
PROJECT NUMBER 08-028 IN AN AMOUNT NOT TO EXCEED 
$60,126.28 PLUS A TEN PERCENT CONSTRUCTION 
CONTINGENCY, FOR A TOTAL AUTHORIZATION OF $66,138.91 
Report: Public Works Director Duncan Jones 
Recommendation: Award the contract for Las Lomitas Safe Route to School 
Project number 08-028 to FBD Vanguard Construction, Inc., the low bidder 
on the May 14, 2009 bids, for $60,126.28, with a 10% construction 
contingency of $6,012.63, for a total authorization of $66,138.91; and to 
authorize the City Manager to sign the contract on behalf of the Town 

 
19. POLICE DEPARTMENT VEHICLE PURCHASE  
 Report: Police Chief Glenn Nielsen 

Recommendation: Authorize the purchase of one unmarked police hybrid 
vehicle (Toyota Camry) for a cost not to exceed $29,150.00 

 
Lewis thanked Police Chief Glenn Nielsen for taking her environmental suggestion and purchasing 
a hybrid as the Police Departments new vehicle.  
 

20. ADOPT THE PENINSULA PARTNERSHIP LEADERSHIP 
COUNCIL’S (PPLC) BILL OF RIGHTS FOR CHILDREN AND 
YOUTH OF SAN MATEO COUNTY 
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 Report: Police Chief Glenn Nielsen 
 Recommendation: Adopt Resolution 09-15 adopting the Peninsula 

Partnership Leadership Councils Bills of Rights for Children and Youth of 
San Mateo County  

 
 21. REVISIONS TO MOU AMONG PENINSULA CITIES REGARDING 

HIGH SPEED RAIL   
  Report: City Attorney Wynne Furth 
  Recommendation: Authorize the Mayor to sign the revised Memorandum of 

Understanding for the Peninsula Cities Consortium ("MOU") and authorize 
the Mayor to sign a further-revised initial MOU if in the opinion of the 
Mayor and the City Attorney the modifications are not substantive 

 
22.       APPROVAL OF RESOLUTION FROM THE LEAGUE OF 

CALIFORNIA CITIES DECLARING A FISCAL HARDSHIP WILL 
EXIST IF ADDITIONAL LOCAL PROPERTY TAX FUNDS ARE 
SEIZED AND ADDITIONAL UNFUNDED MANDATES ARE 
ADOPTED BY THE STATE OF CALIFORNIA 
Report: City Manager Jerry Gruber and Finance Director Louise Ho 
Recommendation: Adopt Resolution 09-16 Finding a Severe Fiscal 
Hardship Will Exist if additional local property tax funds are seized and 
additional unfunded mandates are adopted by the State of California 
 

MOTION by Lewis, second by Dobbie to approve the Consent Calendar except for Items 12, 
18 and 34 and with the edits made to the April 7th minutes in Item 8. The motion passed.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 

 
18. AMEND THE CENTERLINE MARKING LIST TO INCLUDE A 

DOUBLE YELLOW CENTERLINE AND WHITE PAINTED 
WALKWAY CURB ON WATKINS AVENUE FROM MIDDLEFIELD 
ROAD TO THE CALTRAIN TRACKS 

 Report: City Manager Jerry Gruber, Public Works Director Duncan Jones 
 Recommendation: Amend the Centerline Marking List to include a double 

yellow centerline and white painted walkway curb on Watkins Avenue from 
Middlefield Road to the Caltrain tracks 

 
Sandy Crittendon, Atherton resident, stated that he opposed a double yellow line and white painted 
curb on Watkins Avenue because he rides his bicycle down Watkins Ave and feels that the road is 
too narrow for cars to cross over a double yellow line to pass a bicycle rider. Crittendon said he is 
concerned that Watkins Avenue would become more dangerous with a double yellow line.  
 
Council Member James Dobbie stated that when this issue came up at James Avenue the residents 
had the same concerns. 
 
Earl Nielson, Atherton resident, stated that he conducted his own survey around the neighborhood 
and his survey concluded that most residents do want the double yellow line and white painted curb 
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because it would slow the cars down and a white line will enhance the visual to the cars. Nielson 
concluded that there are a lot of children and pedestrians walking around Watkins Avenue and we 
need to keep it safe for them. 
 
Mayor Carlson said this recommendation came from the Transportation Committee and asked 
Committee members McKeithen and Lewis for there comments.  
Vice Mayor McKeithen stated that Atherton resident Richard Moore prepared an extensive report 
on the issue and brought it to the Committee and she felt that he deserved to be listened to. 
McKeithen said that Moore thought the white line was necessary, however Public Works Director 
Duncan Jones didn’t feel the white paint would last very long and the Committee felt that as an 
alternative reflectors could be installed for visibility of the crosswalks. McKeithen added that 
Public Works Director Jones is researching whether the road was wide enough to add a new line to 
the existing line, rather then a brand new double yellow line. McKeithen felt that this should be 
reviewed since the community has overwhelmingly and unanimously decided to try it.  
 
Council Member Elizabeth Lewis said that there was a compelling show of the community on this 
issue and after thinking more about the issue she felt that since the General Plan says that Atherton 
is a rural thickly-wooded environment that we should think twice before adding more signage and 
lines to the roads.  Council Member Lewis added that she would like to do everything she can to 
help protect the residents of Atherton, but would also like to make decisions to continue to beautify 
the Town. Council Member Lewis concluded that she would not support a double yellow line on 
Watkins Avenue.  
 
Council Member Dobbie didn’t feel a double yellow line would reduce speeders on Watkins 
Avenue and he agreed with Council Member Lewis on keeping the Town less urbanized. 
 
Council Member Marsala stated that since the residents have so much cooperation for a double 
yellow line then it should be supported.  
 
Vice Mayor McKeithen added that the desires of the residents should be favored and the solution 
could always be reversed if it turns out that it is not the right decision.  
 
Denise Kupperman and Jean Shaft, Atherton residents, stated their concerns that a double yellow 
line on Watkins Avenue is not necessary and would not reduce speed. Both were not in favor of the 
double yellow line.  
 
McKeithen asked if the issue of the double yellow line and the white painted curb could be taken up 
separately. Mayor Carlson stated yes.  
 
MOTION by McKeithen, second by Lewis to approve a white painted walkway curb on 
Watkins Ave from Middlefield Road to the CalTrain Tracks. The motion passed. 
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
MOTION by McKeithen, second by Lewis to withdraw the recommendation of the 
Transportation Committee and not include a double yellow line down Watkins Avenue, 
second by Dobbie. The motion passed. 
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Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
 34.  ADOPTION OF RESOLUTION ACCEPTING THE 2008/2009 

SUPPLEMENTAL LAW ENFORCMENT SERVICES FUND (SLESF) 
CITIZEN’S OPTION FOR PUBLIC SAFETY (COPS) GRANT 

  Report: Police Chief Glenn Nielsen 
  Recommendation: Adopt a resolution accepting the recommended 

expenditures of the remaining balance of FY 2008-09 Supplemental Law 
Enforcement Services Fund (SLESF), Citizen’s Option for Public Safety 
(COPS) Grant in the amount of $100,000.00 in accordance with state 
requirements.   

 
Police Chief Nielsen gave a brief history of the COPS grant program and read edits to the 
Resolution for the record.  
 
MOTION by McKeithen, second by Dobbie to approve the Resolution for COPS grant with 
the revisions stated by Chief Nielsen. The motion passed.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
  12. APPROVAL OF PROFESSIONAL SERVICES AGREEMENT WITH 

CHRISTOPHER A. JOSEPH & ASSOCIATES FOR PREPARATION 
OF ENVIRONMENTAL IMPACT DOCUMENTS AND 
REIMBURSEMENT AGREEMENT WITH SACRED HEART 
SCHOOLS  

   Report: Deputy Town Planner Lisa Costa Sanders 
   Recommendation: Approve Professional Services Agreement with 

Christopher A. Joseph & Associates and Reimbursement Agreement with 
Sacred Heart Schools and authorize the City Manager to sign the agreement 
on behalf of the Town 

 
Council Members Lewis and Marsala recused themselves due to a conflict of interest. Both Marsala 
and Lewis live within 500 feet of Sacred Heart School. 
 
Council Member Dobbie asked Deputy Planner Lisa Costa Sanders why staff decided to take such a 
small deposit from Sacred Heart. Deputy Planner Costa Sanders said it was negotiated that it would 
be $20,000 up front and then increase in increments of $50,000.  
 
Vice Mayor McKeithen said the initial staff report given to the Council in January had a deposit of 
$34,000 and asked what the reason was for reduction in the deposit. Vice Mayor McKeithen 
clarified that the reimbursement agreement has a termination provision that says that Sacred Heart 
would be paid for all Town costs up to including the date of termination as set forth in the notice 
provision. McKeithen said the termination provision in the contract allows a 10-day notice 
provision. She would like this to be reviewed and corrected.  
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Sandy Dubinsky, Sacred Heart representative, stated that the reduction to a $20,000 deposit was 
done because Sacred Heart has already made a $16,000 deposit. Dubinsky said the provision 
statements should be reviewed by the Towns Attorney. 
 
City Attorney Wynne Furth said she has talked with the Counsel for Sacred Heart and they are clear 
that they are to pay the costs incurred by the Town in good faith. Furth suggested that paragraph 6 
of the reimbursement agreement be revised to state “10 days notice” and this would be acceptable. 
 
Sandy Dubinsky confirmed that it would be acceptable and they will pay the costs.  
 
MOTION by McKeithen, second by Dobbie to approve Item 12. The motion passed.  
 
Ayes: 3 Nays: 0 Abstain: 0 Absent: 2 (Lewis, Marsala) 
 
7:40 P.M. PUBLIC HEARINGS   (Item 23)  
 
 23. APPEAL OF THE DECISION OF THE PLANNING COMMISSION TO 

DENY A HERITAGE TREE REMOVAL PERMIT AT 54 BARRY LANE  
  Report: Deputy Town Planner Lisa Costa Sanders 

Recommendation: Deny the appeal and uphold the decision of the Planning 
Commission to deny the heritage tree removal permit  

 
Deputy Planner Lisa Costa Sanders said that the site is located at Barry Lane and a cul-de-sac of 
Barry Lane and is currently under construction. She said the tree requested for removal is a heritage 
pine tree which is located near a cluster of pine trees at 50 Barry Lane. Costa Sanders said the 
Planning Commission voted at its March meeting to deny removal of the tree because it would be 
inconsistent with the Atherton General Plan since the tree is in good health and is not in conflict 
with any improvements at the site. Costa Sanders added that the Planning Commission did note that 
if the tree were removed they were comfortable with the replacement requirement and that those 
replacement trees would have an overall beneficial effect on the sight. Costa Sanders concluded that 
the applicant has sited that the tree is leaning and can topple at anytime and poses a safety risk. The 
Town’s arborist has checked the tree and cited that the tree is leaning but does not pose any safety 
risk.  
 
Mayor Carlson asked why the staff had originally recommended removing the tree. Deputy Planner 
Costa Sanders said staff relies on the Town Arborist in making the determination. She said the 
Arborist had spoken with the neighbor and they were in agreement with the removal because 
removal would benefit any adjacent trees. Costa Sanders said that the Arborist has recommended 
for mitigation a large number of very large crowning trees which would have long term benefits to 
the site and the neighborhood.  
 
Council Member Marsala said after reviewing the Planning Commission minutes it seemed that the 
decision of the Commission was very tough. Costa Sanders said there was a lot of deliberation.  
 
Sam Vinsicar, Creative Habitat who is redeveloping the property at Barry Lane, stated that the tree 
is an older tilting Monterey Pine and is not a beautiful Aak. He added that it has no screening value 
and foliage is visible at minimum 25 feet. Vinsicar said the opinion of his Arborist was that it will 
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be a safety hazard in the near future. Vinsicar concluded that they are proposing replacing the tree 
with several small oak trees which would provide more screening, be more consistent, and 
significantly enhance the neighborhood.  
 
Mayor Carlson asked why there was a change from the initial landscape design which planned to 
keep all the mature trees. Vinsicar said they never though that pine tree would be an enhancement 
to the neighborhood.  
 
Vice Mayor McKeithen clarified that the tree is a Canary Island Pine and not a Monterey Pine. Vice 
Mayor McKeithen said it would make a difference because Council has been told in the past that 
the Monterey Pines are very susceptible to disease. Deputy Planner Costa Sanders said the 
designers Arborist and the Towns Arborist refer to it as a Canary Island Pine. Vice Mayor 
McKeithen asked if this Pine tree were to remain would other mature trees be put into the property. 
Vinsicar said no.  
 
Council Member Marsala stated that if we are protecting pine trees that have a tendency to die then 
the ordinance should be reviewed and possibly revised.  
 
Peter Blackwell, 50 Barry Lane, stated that he is in favor of upholding the Planning Commission 
decision to deny removal of the tree. He felt that taking the pine tree out would change the 
appearance of the cluster of pine trees. Blackwell concluded that the tree looks healthy and the 
Arborist has confirmed that. 
 
Vice Mayor McKeithen said the General Plan states that tree should be preserved to the maximum 
during construction and wondered how much discretion the Council has to altering the intent of the 
General Plan. 
 
City Attorney Wynne Furth stated that the Council has no power to alter the intent of the General 
Plan but does have the responsibility of deciding whether a particular action is or isn’t consistent 
with the General Plan. Furth said Ordinance states removal shall be made unless you find it contrary 
to the purpose and intent of the General Plan and the Council needs to decide based on the 
information provided if they can make that finding.  
 
Council Member Lewis said that after visiting the site it does show how the four pine trees have 
grown together and the subject pine is the dominant of the four all of which have good height. 
Council Member Lewis added that she didn’t feel that the tree posed a danger of falling and felt that 
she should rely heavily on the Town Arborist recommendation to deny removal. End of tape 1 
beginning of Tape 2 
 
Council Member Dobbie said that Council has a duty to protect the heritage trees and doesn’t feel 
that if a neighbor doesn’t like a tree or if a tree is leaning that it should be removed. Council 
Member Dobbie concluded that there needs to be a good reason for removal of a heritage tree.  
 
Council Member Marsala stated that everyone has struggled with this issue and felt that a long term 
solution would be to remove this tree and replace with new trees.  
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MOTION by Dobbie, second by Carlson to deny the appeal and uphold the decision of the 
Planning Commission to deny heritage tree removal permit because there is no good reason to 
remove it and it is not in line with the Atherton General Plan.  
 
Ayes: 3 Nays: 2 (Lewis, Marsala) Abstain: 0 Absent:  
 
 
  REGULAR AGENDA (Items 24-33) 
 
Council tabled items 27, 28 and 29 to the June Agenda.  
 
 27. ENVIRONMENTAL PROGRAMS COMMITTEE RECOMMENDS 

APPROVAL OF NORCAL WASTE INC. AS THE COLLECTION 
CONTRACTOR 

  Report: City Manager Jerry Gruber 
Recommendation: Consider the Environmental Programs Committee 
recommendation to approve Norcal Waste Inc. as the Collection Contractor 
for the Town of Atherton 
 

 28. ENVIRONMENTAL PROGRAMS COMMITTEE RECOMMENDS 
APPROVAL OF AN APPROPRIATE SURVEY TO GAUGE 
RESIDENT PREFERENCES FOR SERVICE LEVELS AS THE 
COLLECTION CONTRACT IS NEGOTIATED 

  Report: City Manager Jerry Gruber 
Recommendation: Consider the Environmental Programs Committees 
recommendation for approving an appropriate survey to gauge resident 
preferences for service levels as the collection contract is negotiated 
 

 29. ENVIRONMENTAL PROGRAMS COMMITTEE RECOMMENDS 
CITY COUNCIL RECONSIDER THEIR VOTE AND APPROVE 
BOND FINANCING FOR THE SHOREWAY FACILITY IN VIEW OF 
BETTER COST NUMBERS THAT ADDRESS COUNCIL’S 
CONCERNS  

  Report: City Manager Jerry Gruber 
Recommendation: Consider the Environmental Programs Committee 
recommendation to reconsider City Council vote and approve bond financing 
for the Shoreway Facility 

 
7:55 P.M. 24. SECOND READING AND ADOPTION OF AN ORDINANCE OF THE 

CITY COUNCIL OF THE TOWN OF ATHERTON AMENDING 
SECTION 15.32.040 OF THE ATHERTON MUNICIPAL CODE 
REGULATING DEPOSITS FOR ENVIRONMENTAL IMPACT 
REPORTS 

   Report: City Attorney Wynne Furth 
Recommendation: Read the Ordinance by title, Waive further reading, and 
adopt Ordinance amending section 15.32.040 regulating deposits for 
Environmental Impact Reports 
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MOTION by McKeithen, second by Lewis to adopt Ordinance amending section 15.32.040 
regulating deposits for Environmental Impact Reports and waive further reading. The motion 
passed. 
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
  
8:05 P.M.       25. SECOND READING AND ADOPTION OF AN ORDINANCE OF THE 

CITY COUNCIL OF THE TOWN OF ATHERTON AMENDING 
SECTION 17.16.020 OF THE ATHERTON MUNICIPAL CODE 
REZONING PARCEL 2 AND THE LEGACY PARCEL OF MENLO 
SCHOOL AND MENLO COLLEGE (50 VALPARAISO)  

   Report: Deputy Town Planner Lisa Costa Sanders 
Recommendation: Read the Ordinance by title, Waive further reading, and 
adopt Ordinance rezoning portions of Menlo School and Menlo College 
Property (50 Valparaiso) 

 
Council Member Marsala recused himself because he lives within 500 feet of the property. 
 
MOTION by Lewis, second by Dobbie to adopt Ordinance rezoning portions of Menlo School 
and Menlo College Property (50 Valparaiso) and waive further reading. The motion passed.  
 
Ayes: 4 Nays: 0 Abstain: 0 Absent: 1 (Marsala) 
 
8:15 P.M. 26. DESIGNATE A COUNCIL MEMBER AS A REPRESENTATIVE TO 

MENLO PARK FIRE PROTECTION DISTRICT TO ACT AS A 
LIAISON  

   Report: City Manager Jerry Gruber 
  Recommendation: Designate one Council Member to act as liaison to help 

develop and improve communications and form collaborative efforts with the 
Menlo Park Fire Protection District 

 
City Manager Gruber stated that in an effort to continue and foster a great working relationship with 
the Menlo Park Fire Protection District it would be beneficial to appoint a designee to the District.  
 
MOTION by Carlson, second by McKeithen to approve Council Member Elizabeth Lewis as 
Menlo Park Fire Protection District Liaison and Council Member Charles Marsala as an 
alternate. The motion passed.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 

 
   30. RECOMMENDATION OF THE BLUE RIBBON TASK FORCE TO 

REQUEST PERMISSION TO USE A VALIDATED PORTION OF 
ATHERTON’S DONOR CITY FUNDS TOWARDS A NEW TOWN 
CENTER IN EXCHANGE FOR THE LIBRARY GETTING 
EXCLUSIVE USE OF THE VACATED COUNCIL CHAMBERS 

 Report: City Manager Jerry Gruber 



 

 
Town of Atherton City Council/Channel Drainage District Regular Agenda –May 20, 2009 

Page 12 of 18 
Dated and Posted 051509 

Recommendation: Town of Atherton to approach the San Mateo Library 
Joint Powers Authority (JPA) and request permission to use a validated 
portion Atherton’s Donor City Funds towards a new town center in exchange 
for the Library getting exclusive use of the vacated Council Chambers   

 
Mayor Carlson asked what the term validated portion refers to. 
 
City Manager Gruber said the validated portion refers to the portion that is currently designated in 
the library fund right now. Gruber concluded that the current amount is approximately $3.1 million.  
 
Council Member Marsala gave a brief overhead projection presentation on the history of the library 
and donor funds. [A copy of the presentation is available in the City Clerks office] 
 
Mayor Carlson asked whether it is intended for Council to make a decision on whether this is a 
feasible option. Council Member Marsala said that this is to review and discuss with Council and 
receive feedback, and that the Blue Ribbon Task Force intends to come back to Council with a 
finalized feasibility report.  
 
Mayor Carlson said he reviewed the minutes of the Blue Ribbon Task Force (BRTF) minutes and 
felt that the Council is at a disadvantage since they haven’t been able to review the report. He asked 
when Council will get a draft report. Council Member Marsala said the report will be finalized at 
the BRTF June meeting.  
 
Mayor Carlson felt this would hinder use of the Council Chambers and Council needs to review and 
discuss this further.  
 
Vice Mayor McKeithen said she is the representative for the Library Joint Powers Authority and 
was very upset to see this on the Agenda. Vice Mayor McKeithen read a letter of her thoughts and 
comments for the record. [A copy of this letter is available at the City Clerks office.]  
 
Council Member Jim Dobbie, member of the BRTF, stated that they have continuously had 
discussions on whether library funds are available for any other purpose other then library 
expansion, and his belief was that the JPA had said the funds are for library expansion only. Dobbie 
said he had asked at a recent BRTF meeting for clarification on whether the library donor funds 
could be used and felt that his statement was misrepresented.  
 
Council Member Elizabeth Lewis said she has no opinion but felt that the library is accumulating 
all of these funds and somebody needs to understand how these funds can be used for the library 
and enhancement of the Town. Council Member Lewis said that Marsala’s presentation gave her 
more understanding of the history of the library and the Joint Powers Authority and she felt this 
item was not spitefully put on the Agenda. Council Member Lewis concluded that Council needs a 
clear written statement from the JPA on what those funds can be used for and how they can be used 
for a new Town center.  
 
Martin Gomez, San Mateo County Library Joint Powers Authority, clarified their legal opinion for 
donor city funds is that “to the extent the Towns proposal is a use of donor city funds for library 
facility remodeling or expansion, donor city funds could not be used without the written agreement 
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of the JPA.” Gomez said this conclusion was presented to the Operations Committee and they voted 
to recommend to the Governing Board of the JPA to accept this recommendation. The JPA did not 
accept the recommendation but they did vote to further pursue other questions raised by Council 
Member Marsala at the time. Gomez stated that as a staff member to the JPA Board, if this 
recommendation were brought before the Board he would recommend that this is not a valid use of 
JPA funds and the new Town center is not an appropriate use of library funds. Gomez read a 
statement of the JPA agreement which states the proper uses of library funds.  
 
Council Member Lewis asked if a new Town center is built to combine a new library and lecture 
hall then can a portion go towards development. Gomez said his opinion would be that it can as 
long as there is a written agreement on what part would be used specifically for library purposes. 
 
Council Member Dobbie felt this should be tabled. 
 
Council Member Marsala stated that the at the JPA Board meeting in February the Board directed 
staff to get a legal opinion on the JPA agreement and to include provisions for donor cities to be 
able to transfer donor city reserves for assets in a validated manner. Marsala asked Gomez if this is 
a true statement. 
 
Gomez said the issue is the definition of expansion and what it would be for, and with regard to the 
February discussion it was determined that it would be in the best interest to not have anymore legal 
discussion on the JPA until new member Kathy McKeithen could come and represent Atherton’s 
interest.  
 
City Manager Gruber said that he has heard of two particular instances where the agreement has 
been reviewed by the JPA’s Attorneys; Gruber said he will work with the Towns City Attorney to 
review the JPA agreement.  
 
City Attorney Wynne Furth stated that it is clear that these funds are to be used for library purposes, 
but that it is not clear whether the Council wants to explore possible redevelopment uses.  
 
Council Member Dobbie said an Agenda item should be brought to the Council for discussion and 
to allow anyone else to come and speak. 
 
Vice Mayor McKiethen stated her feeling that the Town needs to conduct a needs study to look at 
the existing library and the community needs to get involved to determine what they want for the 
future. 
 
Council Member Lewis said a needs study should be done once we figure out what the library funds 
will be used for.  
 
Jean Shaft, Atherton resident, applauded Marsala’s enthusiasm for the issue, but felt that the public 
has not had enough involvement in the process. 
 
Carol Flaherty, Atherton resident, stated that it is important to be looking at all viable possibilities 
before making any decisions. Flaherty concluded that she would rather see her property tax money 
go to Town Hall then to the library.  



 

 
Town of Atherton City Council/Channel Drainage District Regular Agenda –May 20, 2009 

Page 14 of 18 
Dated and Posted 051509 

 
John Davey, BRTF member, stated that if they don’t receive clarification on use of donor funds 
soon then it will be more difficult for the BRTF to make another recommendation to the Council. 
Davey said it is clear that this is complex and there are a variety of legal opinions, but clarification 
needs to be given. 
 
Vice Mayor McKeithen asked Davey what clarification he needs beyond the fact that if there is a 
part of the Town Center designated specifically for library purposes then you could presumably use 
some of the donor city funds. 
 
Davey stated that it was understood that the Council Chambers would go to the library and that 
there would be an exchange of monies which would be used for the new Town center.  
 
Vice Mayor McKeithen felt that decision should be up to the residents of Atherton.  
 
Denise Kupperman, Atherton resident, stated that she understands the need for a new Town center 
and she also understands a need for funds for the library. Kupperman suggested looking at other 
individuals who may be interested in exchanging or purchasing it. 
 
Council Member Marsala stated his feeling that this issue has been very transparent and the idea all 
along has been to get clarification from the JPA Board. Marsala said he hasn’t been lobbying that 
this is going to happen and the current motion states that we would be allowed to use funds in a 
validated manner. Marsala concluded that he wants clarification so the BRTF can go to the JPA 
Board and see if they are with them or against them. 
 
Council Member Lewis stated that she sees both Marsala and McKeithen’s points and feels the first 
step should be to have the City Manager and City Attorney to work with the Joint Powers Authority 
to see what the library donor funds can be used for.  
 
Mayor Carlson said the only way to get a clear understanding is to get the Towns legal Counsel 
involved. Carlson said he would like to see the draft report from the BRTF as well.  
 
MOTION by Lewis, second by Marsala to direct the City Manager and City Attorney to work 
with the San Mateo County Library Joint Powers Authority to determine explicit use of 
library donor funds. The motion passed. 
 
Ayes: 3 Nays: 2 (Dobbie, McKeithen) Abstain: 0 Absent: 0 
 
The recommendation to approach the San Mateo Library Joint Powers Authority (JPA) and request 
permission to use a validated portion of Atherton’s Donor City Funds towards a new town center in 
exchange for the Library getting exclusive use of the vacated Council Chambers was not approved.  
 
9:10 P.M. 31. ACCEPTANCE OF GASB 45 ACTUARIAL VALUATION OF POST-

EMPLOYMENT HEALTHCARE PROGRAM ACCRUED 
OBLIGATIONS  

   Report: Director of Finance Louise Ho 
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Recommendation: Accept and Approve the Actuarial Valuation of Post-
Employment Health-Care Benefits (GASB 45) Report 

 
A study session was held before the regular meeting to review the report.  
 
MOTION by Dobbie, second by McKeithen to accept and approve the Actuarial Valuation of 
Post-Employment Health-Care Benefits (GASB 45) Report.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
 

      9:20 P.M. 32. TOWN RESPONSE TO CIVIL GRAND JURY REPORT ON SPECIAL 
EVENTS ORDINANCE  
Report: City Manager Jerry Gruber and City Attorney Wynne Furth 
Recommendation: To Be Determined 

 
City Attorney Wynne Furth stated that when the Grand Jury issues a report then the agency must respond in 
writing. City Attorney Furth reviewed the findings and recommendations with Council and decided on the 
following: 
 
The Town agrees with the 11 findings set out in the report with the following additional comments 
or exceptions: 
 
 Finding 5:  The Town has not independently verified that Pop Warner continues to operate 
within the conditions specified by the District's use permit.  
 
 Finding 6.  The Town has not independently verified whether the other cities in the Sequoia 
Unified High School District ("District") regulate non-school-related uses of fields or outdoor and 
indoor facilities.   
 
 Finding 7.   The Town does not accept in whole the finding that the District is concerned 
that Atherton may attempt to restrict use of the Performing Arts Center for non-school-related uses 
under the Ordinance.  The Town and the District entered into a Settlement Agreement concerning 
the construction and operation of the performing arts center at Menlo-Atherton High School in 
2008.   The Settlement Agreement recognizes the value of the Performing Arts Center and includes 
a procedure for resolving further disputes on its use.   
 
 Finding 8.   The Town has not independently verified that the District has taken into account 
the concerns of local residents by altering the terms of the Pop Warner use permit for the Menlo-
Atherton High School football field to reduce noise. 
 
 Finding 9.   The City Council asked that the Planning Commission further study the special 
events regulations in the Town's Zoning Ordinance.  The Planning Commission has established a 
sub-committee to work on this task.   The City Council is unaware that any Atherton officials have 
voiced a concern as to whether the sub-committee's work will be balanced.   The City Council 
agrees that that some individuals have "voiced a concern as to whether the sub-committee's work 
will be balanced, given that one of the  two members has been an outspoken critic of Pop Warner's 
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use of M-A's football field outside of the Guidelines."  The Town does not dispute the finding that 
such concerns have been voiced.  However, the Town's concurrence in the finding should not be 
understood as concurrence in the opinion.   The Town often appoints individuals with both a strong 
interest in civic affairs and strong points of view to its committees and commissions.  This 
involvement can be a positive force in arriving at good outcomes.    
 
 Finding 10.  The City Council is unaware of any public official advising the Grand Jury that 
four of the five Planning Commission members are Lindenwood residents.  Four out of five 
Planning Commissioners were Lindenwood residents at the time the report was prepared.  The 
Planning Commission currently includes three citizens who reside in Lindenwood and two who do 
not.   
 
The Town's response to the Grand Jury's recommendations are as follows:   
 
Grand Jury Recommendation 1.  The Town should recognize that the Sequoia Union High 
School District is also a public body that is accountable to its constituents and is responsible for 
regulating use of its facilities for both school and non-school use.  
 
The Town recognizes and respects the fact that the Sequoia Union High School District ("District") 
is a public body that is accountable to its constituents and responsible for regulating the use of its 
facilities.  In addition, under Government Code Sections 53090 et. seq. the Town's zoning and 
building ordinances apply to school districts within its boundaries unless their governing boards 
vote to exempt their districts from those laws.  
 
Grand Jury Recommendation 2.  Expressly exempt all present and future public school facilities 
from the Special Events Ordinance and Special Event Guidelines.  
 
The Town's Special Events Ordinance applies to certain non-school activities taking place on 
school grounds.  The regulations in question are part of the Town's lawfully adopted zoning 
ordinance.  The Grand Jury has not found the regulations to be illegal. The Town has asked its 
Planning Commission to study this matter further and it is doing so.  When it receives the Planning 
Commission's report, the City Council will consider its recommendations carefully, as well as those 
of the Civil Grand Jury.   However, it will not commit itself to any course of action except in 
compliance with the Government Code procedures for amending zoning codes.     
 
Grand Jury Recommendation 3.  Allow issues related to after-hours use of private school facilities 
to be left to the schools and their immediate neighbors whenever possible.  
 
Recommendation 3 has been implemented.  The Town's Special Events Ordinance provides a 
process through which the interests of the event organizers, attendees, and host schools are balanced 
with those of the neighboring residents.  The Town makes every effort to ensure that the special 
events permitting process is consultative and believes the process has worked well.    
 
Grand Jury Recommendation 4.  Encourage qualified citizens from all parts of the Town of 
Atherton to seek appointment to boards and commissions in order to ensure broader citizen 
representation that is more reflective of the entire Atherton community.  
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Recommendation 4 has been implemented.  The Town solicits applications for service on its boards 
and commissions from all its citizens and will continue to do so.     
 
MOTION by McKeithen, second by Dobbie to approve the Towns response to the Civil Grand 
Jury report on Special Events Ordinance.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
  
 33. COLLEAGUES’ MEMO: COUNCIL MEMBERS CODE OF 

CONDUCT AND PROTOCOLS Report: Council Members Lewis and 
Marsala 

  Report: Council Members Lewis and Marsala  
  Recommendation: To Be Determined 
 
City Manager Gruber reviewed the staff report and recommendations with Council. The 
recommendations are: 
 

1. Direct the City Manager and City Attorney to prepare a proposed revision to our Rules of 
Procedure that explain the purpose and limits of the Council Reports section of our 
Procedures for Council review and consideration. 

 
2. Authorize the Mayor to meet with the City Manager and City Attorney to consider what 

additional procedural rules would assist in making our Council discussions productive, help 
us live by our Code of Conduct.  

 
Mayor Carlson said he had no problem with recommendation number 1, but felt that 
recommendation 2 needed to include all Council Member reviewing the Code of Conduct with the 
City Manager and City Attorney. Council agreed.  
 
MOTION by Carlson, second by Dobbie to accept both recommendations with the 
amendment to recommendation 2.  
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
   
 35. COUNCIL REPORTS 
 
Vice Mayor McKeithen stated that she attended an Audit Committee meeting in which they set up a 
meeting schedule, reviewed the existing audit and the scope of the proposed audit. McKeithen 
concluded that she attended a Transportation Committee meeting and Finance Committee meeting.  
 
Council Member Marsala said he attended the Library JPA on behalf of Vice Mayor McKeithen, 
the Office of Emergency Services meeting, the Environmental Programs Committee meeting, the 
Blue Ribbon Task Force meeting and the League of California Cities with Governor 
Schwarzenegger.  
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Council Member Dobbie said he attended the Blue Ribbon Task Force meeting and added that from 
an architectural standpoint they’ve done a wonderful job.  
 
Council Member Lewis said she attended the ABAG annual meeting where they discussed SB375, 
a Climate Action Leadership Summit in Oakland, Menlo Park Fire Protection District Budget 
update meeting, and the Diversity awards which was put on by the Hispanic Chamber of Commerce 
where Mayor Carlson gave the Selby Lane School Principal an award.  
 
Mayor Carlson said he attended the Rail Committee meeting which continues to pursue getting the 
Station into better shape and continues to attend HSRA meetings and discuss the lawsuit. Carlson 
added that the Peninsula Consortium of Cities continues to meet every Friday morning.  
 
 36. FUTURE AGENDA ITEMS 
 
Council Member Marsala said since the budget is being reviewed right now he suggested 
considering allocating the surpluses in Building Department.  
 
MOTION by Marsala second by Lewis to add an agenda item to the next regular City Council 
meeting for setting aside the surpluses in the building department out of the unrestricted 
reserves so that they are properly separated.  
 
Vice Mayor McKeithen asked if this is premature until the NBS study is received. Mayor Carlson 
agreed and felt that Council should have all the information before making any determinations. The 
motion failed.  
 
Ayes: 2 Nays: 3 (Carlson, Dobbie, McKeithen) Abstain: 0 Absent: 0 
 
 37.    PUBLIC COMMENTS 
None 
 
  38. ADJOURN  
 
MOTION by Carlson, second by Dobbie to adjourn the meeting. The motion passed 
unanimously.  
 
Mayor Carlson adjourned the meeting at 10:39 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
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DRAFT MINUTES 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL 
DRAINAGE DISTRICT 

June 1, 2009 
9:00 A.M. 

Town Council Chambers 
91 Ashfield Road 

Atherton, California 
Special Meeting 

 
 
 

 
 
 
  ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
 PUBLIC COMMENTS 

 
 REGULAR AGENDA 
 

1. REVIEW AND CONSIDERATION OF ACCEPTANCE OF NBS 
COST ALLOCATION PLAN AND MUNICIPAL FEE STUDY  
Report: City Manager Jerry Gruber 

  
Jeannette Hahn, Director NBS Solution, gave a PowerPoint presentation to the Council.  
[A copy of the presentation is available in the City Clerks Office.] 
 
 PUBLIC COMMENT 
None. 
 
 ADJOURN  
 
Mayor Carlson adjourned the meeting at 11:45 a.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
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Draft Minutes 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL 
DRAINAGE DISTRICT 

June 10, 2009 
6:00 P.M. 

Town Council Chambers 
91 Ashfield Road 

Atherton, California 
Special Meeting 

 
 
 

 
 
Mayor Carlson called the meeting to order at 6:00 p.m. 
 
  ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
 PUBLIC COMMENTS 

None 
 
 REGULAR AGENDA 
 

1. APPROVAL OF NBS COST ALLOCATION PLAN  
 Report: City Manager Jerry Gruber, Finance Director Louise Ho 

 
Jeannette Hahn, Director for NBS Solutions, presented the Council with a PowerPoint 
presentation of the cost allocation plan. [A copy of the presentation is available in the City 
Clerks office]. 
 
Council agreed that NBS should review the legal budget with the legal ad-hoc Committee. Hahn 
said she will set up a meeting with the ad-hoc Committee. 
 
Hahn informed Council that if this base model allocation plan is approved, next steps would 
include updating the model after reviewing the legal budget and the Police department budget.  
 
MOTION by Lewis, second by Carlson to approve the draft schedule as presented with 
direction for NBS to work on the legal budget and meet with the legal-ad hoc Committee. 
 
Ayes: 5 Nays: 0 Abstain: 0 Absent: 0 
 
 PUBLIC HEARING 
 

2. FISCAL YEAR 2009/2010 OPERATING/CAPITAL BUDGET 
Report: City Manager Jerry Gruber, Finance Director Louise Ho 
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Finance Director Louise Ho informed Council that this is the first public hearing for citizens to 
speak and for Council to review changes made since the May 28th budget study session. 
 
Mayor Carlson said he would like to see definition as to what the stabilization and disaster 
reserves are for and the intended use for each reserve.  
 
Mayor Carlson opened the public hearing for public comment. There was no public comment. 
 
Vice Mayor McKeithen suggested changing the operating budget to allow only one conference 
per year for Council Members to attend rather then two. Marsala felt that the Council Member 
conference budget should be focused on a total dollar amount rather then limiting the number of 
conferences. Mayor Carlson agreed. 
 
Vice Mayor McKeithen suggested Council discuss adding a budget for a crosswalk at Valparaiso 
Ave at either Hoover Street or Victoria Lane. McKeithen said that residents are very concerned 
about the dangers of residents crossing Valparaiso and for the students who attend Menlo School 
and Menlo College. McKeithen said that she spoke with Public Works Director Duncan Jones 
who said that the Elena/Faxon drainage project can be delayed in order to use those funds 
towards the crosswalk on Valparaiso. Jones agreed that it would be appropriate to take some 
portion of the drainage project funds for traffic studies.  
 
Council supported using the parcel tax saving to balance the FY 2009/10 general fund budget.  
 
Finance Director Louise Ho reviewed requests from the Police Department and the Public Works 
Department. 
 
Request #1 from the Police Department was to convert the current .75 Administrative Assistant 
to a full-time benefited position to serve as training coordinator/executive assistant which would 
have a net cost to the general fund of $25, 879. The majority of Council took a position to not 
support this because of the current economic situation. 
 
Request #’s 2 for a second new Lieutenant and 3 for a new copier were deferred.  
 
Request #’s 4 and 5 for new patrol vehicles which would come from the vehicle replacement 
fund was supported. 
 
Request #1 from Public Works Department to replace the 1986 GMC dump truck for $42,000 
was supported.  
 
No action was taken.  
 
 PUBLIC COMMENT 
 
None 
 ADJOURN  
 
MOTION by Dobbie, second by Carlson to adjourn the meeting. The motion passed 
unanimously. 



 

Town of Atherton City Council Minutes, Special Meeting June 10, 2009 
Page 3 of 3 

 

 
Mayor Carlson adjourned the meeting at 8:31 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
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Item No. 11 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL  
 
FROM:  JEROME D. GRUBER, CITY MANAGER 
 
DATE:  FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: UPDATE OF THE TOWN'S CONFLICT OF INTEREST CODE AND  

ADOPTION OF RESOLUTION APPROVING APPENDIX “A” 
DESIGNATING POSITIONS IN THE CONFLICT OF INTEREST 
CODE 

 
 
RECOMMENDATION  
 
Adopt the attached Resolution No. 09-18 approving Appendix “A” dated June 2009, which 
updated the designated positions disclosure categories in the Conflict of Interest Code 
 
BACKGROUND  
 
The Political Reform Act of 1974, approved by the voters, requires state and local government 
agencies to adopt a Conflict of Interest Code.  The Town has adopted a Conflict of Interest Code 
which references the terms of 2 California Code of Regulations §18730, as may from time to 
time be amended by the Fair Political Practices Commission. 
 
A Conflict of Interest Code lists each position within the Town that makes or participates in the 
making of governmental decisions.  Individuals employed in these positions are called 
“designated employees."  In addition, certain consultants to the Town qualify as code filers 
because they make or participate in making governmental decisions on behalf of the Town. 
 
The City Council is the code reviewing body for the Town.  Every two years, the code reviewing 
body must review the code and make any revisions that may be required.  Usually, these 
revisions result from creation of new positions in the Town or significant change in the duties of 
existing positions.  The City Manager and City Attorney have reviewed the list of designated 
employees and made necessary updates to the designated positions in Appendix “A”.  These 
updates include the addition of Assistant City Attorney, Assistant City Manager, City Attorney, 
Executive Assistant/Deputy City Clerk and Assistant Engineer and removal of Assistant Finance 



Director, Assistant to the City Manager, and City Clerk. Threshold amounts in the disclosure 
categories have been revised to reflect current requirements. 
 
Attached are a resolution and an Appendix “A” dated June 2009 that accurately reflect positions 
that may make or participate in making governmental decisions for the Town. 
 
FISCAL IMPACT  
 
There is no fiscal impact. 
 
 
        
Attachments:  Resolution No. 09-18 
      Appendix “A” 
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RESOLUTION 09-18 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
 AMENDING THE CONFLICT OF INTEREST CODE FOR DESIGNATED 

EMPLOYEES BY APPROVING APPENDIX “A” DATED JUNE 2009  
OF CERTAIN DESIGNATED EMPLOYEES AND DISCLOSURE CATEGORIES  

IN THE CONFLICT OF INTEREST CODE 
 
 WHEREAS, The Political Reform Act of 1974, amended (Government Code Section 
81000, et seq.), requires state and local government agencies to adopt and promulgate a Conflict 
of Interest Code;  
 
 WHEREAS, Council amended adopting this Council approved a Conflict of Interest 
Code adopted by Resolution 91-6 on June 19, 1991, and amended by adopting Resolution No. 
02-23 on July 17, 2002 and again by Resolution No. 04-16 on July 21, 2004,  which adopted by 
reference the terms of 2 Cal. Code of Regulations 18730, as may, from time to time be amended 
by the Fair Political Practices Commission to conform to amendments in the Political Reform 
Act, and by also approving as an APPENDIX “A” thereto, disclosure categories for certain 
designated positions with the Town of Atherton;  
 
 WHEREAS, the APPENDIX “A” containing the disclosure categories warrants updating 
to reflect current personnel status; and 
 
 WHEREAS, This Council, has determined that the attached APPENDIX “A” accurately 
sets forth those positions which should be designated and the categories of financial interests 
which should be made reportable for each position. 
 
 NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of Atherton 
that the APPENDIX “A” dated June 2009, attached hereto and by reference made a part of the 
Conflict of Interest Code of the Town of Atherton, is hereby approved.  
 
 All former resolutions or parts thereof conflicting or inconsistent with the provisions of 
this resolution are superseded and repealed. 
 
 
  * * * * * * * * * * * *  
 
I hereby certify that the foregoing Resolution was duly and regularly passed and 
adopted by the City Council of the Town of Atherton at a regular meeting thereof 
held on the 17th day of June, 2009 by the following vote: 
 
AYES:   Councilmembers:  
NOES:   Councilmembers: 
ABSENT:   Councilmembers: 
ABSTAIN:  Councilmembers: 
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       _____________________________ 
       Jerry Carlson, Mayor 
       Town of Atherton 
 
 
ATTEST: 
 
 
_________________________________ 
Theresa N. DellaSanta, Deputy City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
_____________________________ 
Wynne Furth, City Attorney 
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APPENDIX "A" 
 

TOWN OF ATHERTON 
CONFLICT OF INTEREST CODE 

 
LIST OF DESIGNATED POSITIONS 

 
Date:  June 2009 
 
  JOB TITLE      DISCLOSURE CATEGORY 
 
Accountant           1 

Assistant City Attorney         1 

Assistant City Manager         1 

Building Official/Planning Administrator      1 

Chief of Police          1 

Deputy Town Planner         1 

Executive Assistant/Deputy City Clerk      1 

Consultants*          1* 

City Attorney          1 

Finance Assistant          1 

Park Program Manager         1 

Police Lieutenant          1 

Public Works Director/City Engineer      1 

Associate Engineer         1 

Assistant Engineer         1 

Public Works Superintendent        1 

Public Works Supervisors (2)        1 

Town Arborist/Public Works Specialist      1 

Town Planner          1 

 

*Consultants shall be included in the list of designated employees and shall 
disclose pursuant to the broadest disclosure category in the code subject to the 
following limitation: 
 
The City Manager may determine in writing that a particular consultant, although 
a "designated position," is hired to perform a range of duties that is limited in 
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scope and thus is not required to comply fully with the disclosure requirements 
described in this section.   Such determination shall include a description of the 
consultant's duties and, based upon that description, a statement of the extent of 
disclosure requirements.  The City Manager's determination is a public record and 
shall be retained for public inspection in the same manner and location as this 
conflict of interest code. 

APPENDIX "A' 
 

DISCLOSURE CATEGORY 1 
 

SPECIFICATION SHEET 
 
REPORTABLE INVESTMENTS, INTEREST IN REAL PROPERTY, AND INCOME 
 

CONFLICT OF INTEREST CODE 
TOWN OF ATHERTON 

 
* Investments (partnerships, common stock, etc.) 
 - Worth $2,000 or more in business entities located in or 
 doing business in the Town. 
 
* Interests in Real Property 
 -Worth $2,000 or more located in the Town. 
 
* Interests in Real Property and Investments Held by Business Entities or Trusts 
 
* Income (Other than Loans, Gifts and Honoraria) Received During the Reporting Period 
 -Aggregating $500 or more received from a source located in or doing business in the  
  Town. 
 
* Loans (Received or Outstanding During the Reporting Period) 
 -Aggregating $500 or more from a source located in or doing business in the Town. 
 
* Gifts (Received During the Reporting Period) 
 -Must disclose  $50 or more received from any source located inside or outside the  
  Town. May not exceed $420 from any single source. 
 
* Honoraria 

-Received from any source located inside or outside the Town – generally prohibited, and    
if not, may be reportable as income or gift depending on the circumstances. 

 
* Business Positions 
 -Held in a business entity located in or doing business in the Town. 
 
* Commission Income (Gross payments received as a result of services rendered as a broker,  
 agent, or salesperson). 
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* Income and Loans to Business Entities or Trusts. 
 
* Income from Rental Property. 
 
FOOTNOTE: Refer for more detailed information to Definitions and Explanations in  
   the Manual issued by the California Fair Political Practices Commission. 



Item No. 12 

 

Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: APPROVAL OF PLANS AND SPECIFICATIONS AND 

AUTHORIZATION TO ADVERTISE THE WATER TOWER 
LAWN PROJECT NUMBER 08-026 

 
 
RECOMMENDATION: 
 
Approve the plans and specifications and authorize advertisement for bids for the Water 
Tower Lawn Project, Project No. 08-026. 
 
INTRODUCTION: 
 
The Atherton Dames funding program includes funds for constructing the Water Tower 
Lawn project. The need for the project resulted from the Landscape Master Plan. 
 
ANALYSIS: 
 
The Landscape Master Plan for Holbrook-Palmer Park includes a lawn between the 
Pavilion and the Water Tower. The Atherton Dames funded the landscape design of the 
project using funding collected for improvement to the Water Tower environs. Kikuchi 
and Associates, the park’s landscape architect, was retained to design the project. The 
final conceptual design was presented to the Park and Recreation Commission at their 
February 4, 2009 meeting, where it was recommended for approval. The City Council 
approved the final conceptual plan at the February 2009 meeting. 
 
The project consists of removal of conflicting vegetation, moving some trees and 
removing others, installing irrigation and drainage, and planting a new lawn. The project 
will create a continuous lawn from the Pavilion to the Water Tower. The existing asphalt 
pathway adjacent to the Water Tower will remain, to be realigned in a future project. 
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The Water Tower Lawn project is budgeted for construction in FY 2008-09. Kikuchi and 
Associates prepared the design for the project. The Water Tower Lawn Project plans and 
specifications are ready to be advertised for construction. 
 
FISCAL IMPACT: 
 
Atherton Dames funds in the amount of $75,000 and Parcel Tax funds in the amount of 
$25,000 are budgeted for this project in FY 2009-10. The Architect’s Estimate for the 
Water Tower Lawn Project is $96,273. The project is scheduled to receive bids in July 
and award the contract at the July City Council meeting. 
 
Additional fiscal impact of this project will be increased maintenance (mowing, 
trimming, irrigation, fertilization and weed control) of the completed lawn area. The 
mowing, trimming and irrigation (including repairs) will need to be accommodated by 
park staff because the landscape contractor for the park has been cut due to budget 
constraints. In the future, hopefully, a landscape contractor will be brought back and this 
additional lawn area added to their contract. The landscape contract will be rebid, so the 
potential cost increase is not known at this time.  
 
Fertilization and weed control will be added to the Pest Control contract, currently with 
Clark Pest Control, at a cost of approximately $83 per month ($1000 per year). Clark is 
paid per visit per hour, so the exact cost to include this lawn in subsequent visits was 
estimated at 10% of their current expenditure rate, based on the relative size of this lawn. 
 
     
Prepared By:      Approved: 

 

             

Duncan L. Jones, P.E.     Jerome D. Gruber 
Public Works Director     City Manager 



Item No.  13 

 

Town of Atherton 

 
 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   CITY MANAGER, JERRY GRUBER 
 
FROM:  NEAL J. MARTIN, TOWN PLANNER  
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: APPROVAL OF FINAL PARCEL MAP FOR 50 

VALPARAISO AND 1000 EL CAMINO REAL (MENLO 
SCHOOL AND MENLO COLLEGE) 

 
 

RECOMMENDATION: 

That the City Council determine that the Parcel Map is in conformity with the approved 
Tentative Parcel Map, the requirements of Title 16 (Subdivisions) of the Atherton 
Municipal Code and the California Subdivision Map Act and approve the Parcel Map.  
  
BACKGROUND: 

On January 21, 2009 the City Council approved a Tentative Parcel Map providing for the 
division of a portion of the existing property owned by Menlo School & Menlo College1 
into four new lots.  The existing property contains 26 lots of varying sizes.  The proposed 
division would result in the elimination of all of the existing lots and creation of the lots 
listed below: 
 
 
 
                                                           
1 The entire site contains approximately 58.7 acres.  Menlo School and Menlo College are each operated as 
a separate entity but they share several facilities.  The land and real property are owned by an entity called 
“Menlo School and Menlo College, a California Nonprofit Public Benefit Corporation” governed by a 
Board of Trustees composed of representatives from both the school and college.  This corporation is also 
known as the “Supporting Charity”. 

  



 
 

Parcel Number Area (acres) Proposed Owner 
One 16.4 Menlo School 
Two 0.7 Menlo College 
Three 21.0 Menlo College 
Four 5.6 Supporting Charity 
Total 43.7  

 
The proposed Tentative Parcel Map does not include Cartan Field, the 15 acre parcel 
located on the northwest side of Alejandra Avenue.  This is an existing, separate parcel 
owned by the Supporting Charity.  It will continue to be owned by the Supporting Charity 
and use will be shared between the two schools. 
 
The applicant has subsequently had the property surveyed and a Parcel Map has been 
prepared in compliance with the approval and conditions of approval. 
  
ANALYSIS: 

The Atherton Municipal Code and the California Subdivision Map Act provide that the 
subdivider shall submit the Parcel Map to the Town, comply with all conditions of 
approval, and cause the Parcel Map to be recorded within twenty four months of the 
original conditional approval. 
 
Town Staff has reviewed the Parcel Map and makes the findings and recommendations 
listed below. 
 

1. City Engineer/Land Surveyor2 - The Parcel Map has been prepared in 
accordance with the provisions of the California Subdivision Map Act and the 
Atherton Municipal Code.  The Parcel Map is in conformance with the Tentative 
Parcel Map as conditionally approved, and in compliance with the provisions of 
the California Subdivision Map Act and the Title 16 (Subdivisions) of the 
Atherton Municipal Code.  A separate easement document (the “Reciprocal 
Easement Agreement”) has been prepared, referenced on the Parcel Map and 
will be signed by all relevant parties prior to recordation of the Parcel Map 
conveying private cross-easements to the several property owners.  An agreement 
between the Town of Atherton and the three property owners guaranteeing the 
modification of Florence Moore Hall within 5 years has been prepared (the 
“Agreement with Menlo School, Menlo College and Menlo School and Menlo 
College for Building Modification”; herein cited as the “FloMo Modification 
Agreement”) for consideration by the City Council and if approved will be 
recorded.  This agreement satisfies condition number 6 of the Tentative Parcel 

                                                           
2 Cyrus Kianpour of CSG Consultants, Inc. has been appointed Acting City Surveyor by the City Manager 
for the purpose of reviewing this application because Duncan Jones is not licensed to sign subdivision and 
parcels maps in the State of California. 

  



Map approval.  There are no offers of dedication for the City Council to act upon 
as part of this Parcel Map. 

 
2. Town Planner - The Zoning Ordinance has been amended to provide for 10’ side 

and rear yard setbacks for PFS district properties where a public or private school 
is located adjacent to another public or private school in accordance with 
condition number 4.  In addition, the applicant has applied to the Town to amend 
its General Plan and rezone Parcel 2 from PFS to R-1A Zoning District and an 
approximate 1 acre portion of the Menlo School parking lot on Valparaiso 
Avenue from R-1A to PFS Zoning District in accordance with condition number 
32.  The conditions relating to building construction, landscaping and other 
improvements will be enforced as part of the Conditional Use Permit and 
Building Permit process. 

 
3. City Attorney – The FloMo Modification Agreement was originally prepared by 

the City Attorney’s office and subsequent changes have been reviewed by this 
office.  It is recommended that the City Council approve the agreement as 
prepared.  

 
FISCAL IMPACT: 

All costs associated with the application are paid for by the applicant. 

FORMAL MOTION: 

I move that the City Council approve the “Agreement with Menlo School, Menlo College 
and Menlo School and Menlo College for Building Modification” and authorize the City 
Manager to execute the agreement. 
 
I further move that the City Council determine that the Parcel Map is in conformity with 
the approved Tentative Parcel Map, the requirements of Title 16 (Subdivisions) of the 
Atherton Municipal Code and the California Subdivision Map Act and approve the Parcel 
Map. 
 
 
 
 
 

Prepared By:      Approved by: 

/s/ Neal Martin     /s/ Jerome D. Gruber 

            
Neal Martin      Jerome D. Gruber 
Town Planner      City Manager    
   
 
Attachments: 

  



  

 
1. Parcel Map of Menlo School and Menlo College 
2. Tentative Parcel Map Certificate 
3. Letter from Cyrus Kianpour, Acting City Surveyor, CSG Consultants re: 

Approval of Final Parcel Map at 50 Valparaiso Avenue, Atherton, June 8, 2009 
4. “Reciprocal Easement Agreement”, including Exhibits A - E  
5. “Agreement with Menlo School, Menlo College and Menlo School and Menlo 

College for Building Modification”, including Exhibits A and B 
6. Plans and Cost Estimate for Florence Moore Hall Modification 

 











 

 
TOWN OF ATHERTON 

CITY COUNCIL APPROVED 
TENTATIVE PARCEL MAP CERTIFICATE 

 
THIS IS TO CERTIFY THAT the Atherton City Council at a regular meeting thereof, 
held on Wednesday, January 21, 2009, did approve a Tentative Parcel Map for Menlo 
School and Menlo College pursuant to Atherton Municipal Code Chapter 16.16 to permit 
the division of 43.7± acres of land into four parcels at 50 Valparaiso Avenue and 1000 El 
Camino Real (Assessor’s Parcel Number 070-360-070).  The Tentative Parcel Map was 
approved subject to the following conditions:  
 

1. Conditional approval shall be for that certain “Tentative Parcel Map, A Four Lot 
Subdivision, Menlo School/Menlo College, California” consisting of 7 sheets, 
prepared by Sandis, Civil Engineers, Surveyors and Planners, dated October 1, 
2008.  

2. After approval or conditional approval of the Tentative Parcel Map, the 
subdivider shall cause the subdivision to be surveyed and shall cause to be 
prepared a Parcel Map in conformance with the Tentative Parcel Map as approved 
or conditionally approved, and in conformance with the California Subdivision 
Map Act and Title 16 of the Atherton Municipal Code.  The subdivider shall 
submit the Parcel Map, comply with all conditions of approval, and the Parcel 
Map shall have been recorded within 24 months of the Tentative Parcel Map 
approval or conditional approval.  

3. Upon written application of the subdivider filed prior to the expiration of the 
approved or conditionally approved Tentative Parcel Map, the time at which the 
map expires may be extended by the City Council for a period or periods not 
exceeding a total of 36 additional months. 

4. The Parcel Map shall not be recorded until the Zoning Ordinance amendment 
providing for 10’ side and rear yard setbacks for PFS district properties where a 
public or private school is located adjacent to another public or private school 
becomes effective.  

5. The expiration of the approved or conditionally approved Tentative Parcel Map 
shall terminate all proceedings and no Parcel Map of all or any portion of the real 
property included in the Tentative Parcel Map shall be filed without first 
processing a new tentative map. 

6. Where existing buildings may become nonconforming due to current Building 
Code provisions as a result of the new lot lines created by the division, the 
buildings shall be modified to comply with the Building Code prior to recordation 
of the Parcel Map.  As an alternative, the subdivider may enter into an agreement 
with the Town of Atherton, guaranteed by a bond in an amount satisfactory to the 
Building Official, which provides for the modifications to comply with the 
Building Code within one year of the date of recordation of the Parcel Map.  
Notwithstanding the foregoing, in the event that it is determined that Florence 
Moore Auditorium will not conform, the subdivider shall not be required to 
implement any remedy until either (i) the subdivider obtains a building permit for 



 

the construction of the Performing Arts Center, or (ii) five years from the date of 
the Parcel Map, whichever is earlier, provided that the nonconformity continues at 
that time. 

7. The Developer shall pay for and construct all improvements to private land and 
implement any conditions or mitigation measures applicable to private land. 

8. The Developer shall be responsible for the cost of all City Reviews and 
inspections required for all improvements associated with the Development. 

9. The Developer shall provide proof of payment to outside utility providers for all 
required service fees. 

10. The Developer shall submit  site specific geotechnical soil and foundation studies, 
reports, and recommendations in regard to underlying soils, future subsidence, 
consolidation, liquefaction, seismic safety, water table, and perimeter lands, 
foundations of structures, and pavement structural sections. All Improvements 
shall reflect the recommendations contained within the reports. The reports shall 
be filed with the City Engineer, in conjunction with the Improvement Plans. The 
Developer shall submit supplemental soils reports, as determined necessary by the 
City Engineer or project soils engineer to clarify localized soil conditions and 
requirements for each phase of construction. The soils engineer will review all 
fieldwork including, but not limited to, excavation, shoring, trenching, roadway 
sub-grade preparation and compaction, roadway finished subbase/base placement 
and compaction, and trenching. 

11. Landscape improvements shall be done in accordance with the latest Arborist 
reports and recommendations, prepared by Barrie D. Coate and Associates, on file 
at the Town of Atherton. 

12. Design and location of fire access routes and fire protection appurtenances shall 
be coordinated with, and approved by, the Menlo Park Fire Protection District, 
Fire Prevention Bureau, 300 Middlefield Rd, Menlo Park, CA 94025 (650-688-
8425) prior to the issuance of a building permit and recordation of a final 
map/parcel map. 

13. Water service design shall be coordinated with the California Water Service 
Company, 3351 El Camino Real, Suite 190, Atherton, CA 94027-3844 (650-367-
7605) prior to the issuance of a building permit and recordation of a final 
map/parcel map.   

14. Sanitary Sewer design shall be coordinated with, and approved by, West Bay 
Sanitary District, 500 Laurel Street, Menlo Park, CA, 94025 (650-321-0384) prior 
to the issuance of a building permit and recordation of a final map/parcel map. 

15. Utility clearances between utility mains, sewers, structures or other objects shall 
be to the satisfaction of the City Engineer. A minimum of one foot vertical and 10 
feet horizontal shall be maintained between sewer and water lines, unless 
otherwise specifically approved in writing by the West Bay Sanitary District and 
the California Water Service Company. 

16. The Developer shall provide, as part of their on-site Improvement Plans submittal, 
detailed structural calculations and design details for retaining walls, sound walls, 
or other site walls which may be constructed as part of the Project. Walls shall 
incorporate drainage features to ensure proper drainage of the site.  The structural 



 

and drainage design shall be to the satisfaction of the City Engineer and Building 
Official. 

17. Storm drainage system shall be designed in accordance with the Town of 
Atherton’s “Drainage Criteria” available at:  
http://www.ci.atherton.ca.us/publicworks.html. 

18. Prior to the approval of any Improvement Plans, Developer shall provide the City 
Engineer and Director of Planning a post-construction plan incorporating Best 
Management Practices (BMPs)  into the storm drainage system. 

19. As part of the Improvement Plans, Developer shall prepare and submit a grading 
plan with appropriate erosion control measures. These temporary control 
structures shall remain in place throughout construction activities. A maintenance 
plan shall be submitted to the City Engineer indicating that the contractor shall be 
responsible for maintaining the erosion control plan for the duration of the 
project. This shall include dust control and BMPs to the satisfaction of the Town 
of Atherton, and shall meet all Regional Water Quality Control Board (RWQCB) 
requirements. 

20. Prior to the issuance of a grading permit, the applicant shall obtain from the 
California State Water Resources Control Board a General Construction Activity 
Storm Water Permit under the National Pollutant Discharge Elimination System 
(NPDES) and comply with all requirements of the permit to minimize pollution of 
storm water discharges during construction activities. The permit shall include 
any work by public and/or private utilities performing work on behalf of the 
applicant. 

21. A Storm Water Pollution Prevention Plan (SWPPP) shall be submitted to the 
Town of Atherton and the RWQCB prior to the approval of the improvement 
plans, and subsequent to the approval and issuance of grading and building 
permit. 

22. During construction, the Developer shall ensure that a program of dust control is 
implemented consistent with Bay Area Air Quality Management District 
(BAAQMD) requirements. 

23. In conjunction with submittal of Grading Plans, the Developer shall file a Notice 
of Intent for storm water discharge with the RWQCB. A copy of the filing shall 
be submitted to the City Engineer as part of the required Improvement Plans for 
the site. 

24. A final hydrology and hydraulic report shall be submitted to the Town for review 
and approval to demonstrate full compliance with drainage system design 
requirement. 

25. The Approved SWPPP shall be maintained on site during construction, and shall 
be amended as appropriate during the development of each parcel. The Developer 
shall ensure that the SWPPP shall be amended prior to the approval of a grading 
plan for each parcel. 

26. All public and pedestrian facilities shall be designed in accordance with Title 24 
(Handicap Access) and the Americans with Disabilities Act, including pedestrian 
ramps at all curb returns or round corners. 

27. Haul routes for construction shall be reviewed and approved by the City Engineer. 



 

28. Upon completion of site grading and each development phase, the applicant shall 
repair all roads damaged by construction vehicles to the conditions existing prior 
to project construction, to the satisfaction of the City Engineer.  A survey of the 
condition of the road surfaces to be used during construction shall be conducted 
jointly by representatives of the Town of Atherton and the Developer to document 
the condition of the roadway prior to the beginning of the grading.  A similar 
survey shall be conducted near the completion of construction or after at least 
95% of all major heavy construction traffic on the roadways associated with the 
project is completed.  The applicant shall be responsible for any reasonable repair 
to those sections or portions, and if necessary, the entire roadway length used for 
construction traffic, necessary to return the roadway to a condition comparable to 
the condition prior to the commencement of grading.  It shall be the sole option of 
the Developer whether the work is performed by the project contractor or an 
outside contractor.  All work and materials shall conform to published Town of 
Atherton road standards in effect at the time that the contract for construction is 
bid. 

29. The applicant shall submit a final parcel map prepared by a qualified civil 
engineer or licensed land surveyor in accordance with the State Subdivision Map 
Act and all local ordinances. The applicant shall submit current title reports with 
the final parcel map submittal. 

30. Easements shall be dimensioned as to width, bearing, and length and should be 
shown as fine dashed lines.  

31. All easements mentioned in the Subdivider’s Statement must be shown on the 
final map. 

32. The applicant shall apply to the Town to amend its General Plan and rezone 
Parcel 2 from PFS to R-1A Zoning District and an approximate 1 acre portion of 
the Menlo School parking lot on Valparaiso Avenue from R-1A to PFS Zoning 
District prior to recordation of the Parcel Map.   

 
    

 
__________________________ 
Neal J. Martin,  
Town Planner 
 

Effective Date:     January 22, 2009 
                             Atherton, CA 
    

 
    



 

 
    

 
 





Recording Requested By And 
When Recorded Return To: 

K & L Gates LLP 
630 Hansen Way 
Palo Alto, California 94304 
Attention:  Jon Michaelson 

Documentary Transfer Tax: 
$0 computed on the full value of 
Interest conveyed 

             
SPACE ABOVE THIS LINE FOR RECORDER’S USE 

RECIPROCAL EASEMENT AGREEMENT 

THIS RECIPROCAL EASEMENT AGREEMENT (this “Agreement “) is made 
this _________ day of_______, 2009, by and between MENLO SCHOOL, a California 
nonprofit public benefit corporation (“Menlo School”), MENLO COLLEGE, a 
California nonprofit public benefit corporation (“Menlo College”) and MENLO 
SCHOOL AND MENLO COLLEGE, a California nonprofit public benefit corporation 
(the “Supporting Charity”).  Menlo School, Menlo College, and the Supporting Charity 
are collectively referred to as the “Owners” and singularly as an “Owner.” 

RECITALS 

WHEREAS, Menlo School is fee simple owner of that certain parcel of land 
described in Exhibit A attached hereto and incorporated herein (the “School Academic 
Quad”). 

WHEREAS, Menlo College is the fee simple owner of those certain parcels of 
land described in Exhibit B attached hereto and incorporated herein (the “College 
Academic Quad” and the “President’s House Parcel”, collectively referred to as the 
“College Parcels”). 

WHEREAS, the Supporting Charity is the fee simple owner of that certain parcel 
of land described in Exhibit C attached hereto and incorporated herein (the “Wunderlich 
Parcel”). 

WHEREAS, the School Academic Quad, the College Parcels and the Wunderlich 
Parcel are collectively referred to as the “Parcels” and singularly as a “Parcel.” 

WHEREAS, Section 17.32.040(G) of the Atherton Municipal Code (the “Setback 
Ordinance”) requires, among other things, a minimum side yard setback of ten (10) feet 
along the length and on either side of the property line which borders and is shared by the 
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College Academic Quad and the Wunderlich Parcel as shown on Exhibit C attached 
hereto (the “Shared Property Line”). 

WHEREAS, Menlo College is concerned that future construction or re-
construction on the College Academic Quad along or within the vicinity of the Shared 
Property Line may be required to comply with a greater setback than the setback which is 
currently required by the Setback Ordinance. 

WHEREAS, in entering into this Agreement, it is the desire and intention of the 
Owners to: (i) more particularly establish the terms and conditions relating to the 
maintenance, repair, replacement and mutual use of the Separation Fire Road (defined 
below) and the Utility Systems (defined below), and (ii) establish a No-Build Zone 
(defined below) which may be implemented on a portion of the Wunderlich Parcel as 
shown on Exhibit C attached hereto. 

NOW, THEREFORE, in consideration of the mutual promises of the Owners, 
each to the other as covenantor and covenantee, and (subject to the terms and conditions 
hereof) expressly for the benefit of, and to bind, their successors in interest, the Owners 
agree as follows: 

1. Separation Fire Road. 

(i) Grant of Easement; Use.  Menlo School and Menlo College have 
agreed to construct a separation fire road, a portion of which will be located on the 
School Academic Quad and a portion of which will be located on the College Academic 
Quad (the “Separation Fire Road”).  The Separation Fire Road is depicted on Exhibit D 
attached hereto and incorporated herein.  The Separation Fire Road abuts and joins with 
another road which winds through portions of the Wunderlich Parcel and ends at 
Alejandra Avenue (such other road is the “Service Road”).  The Service Road is also 
depicted on Exhibit D attached hereto and incorporated herein.  Menlo School hereby 
grants to Menlo College a nonexclusive easement in, to, over and across that portion of 
the Separation Fire Road located on the School Academic Quad for vehicular and 
pedestrian ingress, egress and access.  Menlo College hereby grants to Menlo School a 
nonexclusive easement in, to, over and across that portion of the Separation Fire Road 
located on the College Academic Quad for vehicular and pedestrian ingress, egress and 
access.  Supporting Charity hereby grants to Menlo College and Menlo School a 
nonexclusive easement in, to, over and across the Service Road for vehicular and 
pedestrian ingress, egress and access.  Use of the Separation Fire Road shall be permitted 
only during daylight hours, except (x) in the event of an emergency, (y) as may otherwise 
be required by any governmental agency or other entity having jurisdiction, or (z) in the 
event of a School- or College-sponsored event which takes place after normal School or 
College hours, in which event use of the Separation Fire Road shall be permitted for 
thirty (30) minutes following the end of the event in order to provide for egress from such 
event.  No Owner shall obstruct, inhibit, prevent or otherwise detract from another 
Owner’s use of the Separation Fire Road and/or Service Road in accordance with the 
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foregoing provisions of this Section.  In no event, however, shall the foregoing provisions 
of this Section operate to give either Menlo College or Menlo School additional or more 
liberal rights of access or use to any other portion of the Parcels owned by the other. 

(ii) Maintenance.  Menlo School and Menlo College shall repair and 
maintain the Separation Fire Road in good condition subject to the following: 

(A) Menlo School and Menlo College shall each bear one half 
of all costs necessary to maintain or repair the Separation Fire Road. 

(B) Any maintenance and repair of the Separation Fire Road 
shall be performed in a professional and proper manner, during reasonable hours and in 
compliance with all covenants, restrictions, laws, ordinances, rules and regulations 
applicable thereto. 

(C) If any portion of the Separation Fire Road is damaged or 
destroyed due to the acts or negligence of an Owner (normal wear and tear excepted), the 
costs of rebuilding or repairing such portion of the Separation Fire Road shall be borne 
solely by such Owner.  

(D) Neither Menlo School nor Menlo College shall materially 
alter, add to, or remove any part of the Separation Fire Road without the prior written 
consent of the other (which consent shall not be unreasonably withheld) and, if such 
written consent is granted, the cost of any alteration, addition or removal, shall be borne 
solely by the Owner requesting such alteration, addition or removal, unless the Owners 
agree otherwise in writing. 

(E) Notwithstanding anything herein to the contrary, in 
connection with any repair or maintenance of the Separation Fire Road that would require 
the entry by one Owner onto the Parcel of another Owner, no such entry shall be allowed 
without the prior written consent of the other Owner (which consent shall not be 
unreasonably withheld).  The Owner requiring access shall provide not less than three (3) 
business days’ advance written request for such access except in the case of an 
emergency (in which event no prior notice shall be required but the Owner requiring 
access shall give notice as soon as reasonably practicable).  Such written request shall 
describe in detail the purpose for the access and the duration of time for such access.  
Failure by an Owner to respond to such request for access shall be deemed a denial of 
access. 

2. Utilities.  The Owners acknowledge and agree that there are existing 
sanitary sewers, storm drains, water and gas pipes and systems, electrical power conduits, 
telephone conduits, lines and wires, and other public utilities and related systems 
(individually and collectively “Existing Utility Systems”) which are located on and 
serve the Parcels, the exact locations of some of which are currently unknown.  The 
Owners acknowledge further that Menlo School and Menlo College, will construct 
certain separate utility lines and systems (the “New Utility Systems”) to serve the 
individual Parcels with the goal of separating all of the Existing Utility Systems so that, 
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among other things, no utilities and related systems shall thereafter be shared between the 
College Academic Quad and School Academic Quad (the Existing Utility Systems and 
New Utility Systems are collectively referred to as the “Utility Systems”).  Menlo School 
and Menlo College agree to use diligent efforts to cause the construction of the New 
Utility Systems to be commenced and completed.  In connection with the foregoing, the 
Owners agree as follows: 

(i) Grant of Easement.  Each Parcel and Owner shall have 
nonexclusive easements in, to, over, under and across those portions of the Parcels 
beneath the ground surface within each of the Parcels for the benefit of and appurtenant 
to the grantee’s Parcel solely for the purposes of installation, repair, maintenance, 
removal, replacement, use and operation (individually and collectively herein referred to 
as “Utility Use”) of the Utility Systems; provided that in the performance of any such 
Utility Use:  (A) reasonably adequate provision shall be made for the safety and 
convenience of all persons using the surface of such areas; (B) all work shall be 
completed as quickly as is reasonably possible and the areas and facilities shall be 
replaced or restored promptly to substantially the condition in which they were 
immediately prior to the performance of such Utility Use; (C) all costs, fees and expenses 
incurred as a result of such Utility Use shall be borne solely by the Owner which 
undertakes such Utility Use; (D) the other Owners shall be notified in writing not less 
than ten (10) business days prior to commencement of such Utility Use except in the 
event of an emergency or other circumstances requiring immediate action in which event 
such advance notice shall be given to the other Owners soon as is reasonably practicable 
under the circumstances; (E) the schedule for the performance of such Utility Use shall 
be subject to the reasonable approval of the other Owners.  Prior to the performance of 
any Utility Use, the Owner performing such Utility Use shall provide the other Owners 
with a certificate of insurance evidencing that its contractor has obtained the insurance 
coverages required pursuant to Section 7 of this Agreement 

(ii) Interference.    All such Utility Use shall be performed so as not to 
unreasonably interfere with, and minimize disruptions of, the access to, use, occupancy or 
enjoyment of the Parcels or any part thereof by the other Owners and in a manner that 
causes as little disturbance to the Parcels as may be practicable under the circumstances.  
Any and all portions of the surface area of any Parcel which may have been excavated, 
damaged or otherwise disturbed as a result of such Utility Use shall be promptly restored 
at the sole cost and expense of the Owner performing the Utility Use to substantially the 
same condition as the same were in immediately prior to the commencement of any such 
Utility Use. 

(iii) Indemnification.  Each Owner covenants and agrees to indemnify, 
defend, protect and hold harmless the other Owners for, from and against all claims and 
all costs, losses, damages, expenses and liabilities (including reasonable attorneys’ fees 
and costs) incurred in connection with all claims, including any action or proceedings 
brought thereon, arising from or as a result of any mechanic’s liens, stop notices, or other 
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claims regarding materials supplied or work performed, or the death of, or any accident, 
injury, loss or damage whatsoever caused to any natural person, or to the property of any 
person, as shall occur by reason of the performance of any construction, or of any Utility 
Use, by or at the request of the indemnitor, except to the extent of claims caused by the 
negligence, recklessness or willful misconduct of any indemnitee, its licensees, agents, 
servants or employees, or any agents, servants or employees of such licensees where the 
same may occur. 

(iv) Termination of Easements.  The easements granted under the 
foregoing provisions of this Section 2 shall automatically terminate (without the need for 
further action from or notice to any Owner) in accordance with the following provisions: 

   (A)  Identified Utilities.  Menlo School plans to construct a new 
athletic center (the “Athletic Center”) on the School Academic Quad.  Prior to the 
completion of the Athletic Center (such completion being defined as the receipt by Menlo 
School of a certificate of occupancy for the Athletic Center), Menlo School and Menlo 
College shall cooperate in good faith to mutually agree upon and define a list of the 
utilities the location of which is known at that time (the “Identified Utilities”).  The 
parties acknowledge that the Identified Utilities are intended to comprise all water, sewer, 
storm, gas, telecommunications, cable and other major utilities.  The easements 
associated with the Identified Utilities shall thereafter terminate on the date that is one (1) 
year following the receipt by Menlo School of a certificate of occupancy for the Athletic 
Center. For the avoidance of doubt, it is hereby confirmed that under no circumstances 
shall the receipt of a certificate of occupancy for the Athletic Center be contingent upon 
the identification of the Identified Utilities. 

   (B)  Unidentified Utilities.  To the extent that there are any utilities 
that are not Identified Utilities as defined in the foregoing Section 2(iv)(A) (the 
“Unidentified Utilities”), the easements associated with such Unidentified Utilities shall 
terminate on the date that is three (3) years following the receipt by Menlo School of a 
certificate of occupancy for the Athletic Center.    

 3. Drainage.  As of the date hereof, there are no storm water drainage 
systems servicing the Parcels other than certain cisterns and drywells.  From and after the 
date hereof, each Owner shall be solely responsible for all costs of constructing and/or 
maintaining storm water drainage and/or retention systems sufficient to provide, in 
compliance with all applicable laws and ordinances, storm water drainage and/or 
retention solely for the benefit of the Parcel or Parcels owned by such Owner; provided, 
however, that each Parcel and Owner shall have nonexclusive easements in, to, over, 
under and across the Drainage Easement Areas (as defined below) for storm water 
drainage to the extent of storm water flows arising solely from the Drainage Easement 
Areas or any portion thereof (the “Drainage Easements”).  “Drainage Easement Areas” 
means, collectively, (i) the hardscape surfaces of parking lots located as of the date hereof 
on the Wunderlich Parcel, and (ii) the hardscape surfaces of the Separation Fire Road. 
Notwithstanding the foregoing, the Drainage Easements are not being granted, and shall 
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not apply, with respect to water flows or drainage arising from other portions of the 
Parcels, even if such water flows traverse over or through all or any portion of the 
Drainage Easement Areas. 

 4. Encroachment.  Each Parcel shall have nonexclusive easements in, on, 
over and under the other Parcels for minor unintentional encroachments (“Minor 
Encroachments”).  The Minor Encroachment easements are limited to easements in, on, 
over or under such Parcel as required from time to time for any building support columns, 
foundations, slabs, footings, pillars and other minor encroachments existing as of the date 
of this Agreement. Nothing contained in this subsection shall create easements for 
intentional encroachments without the written consent of the Owner whose Parcel has 
been encroached upon, which may be granted or withheld in such Owner’s sole and 
absolute discretion. 

 5. No-Build Zone.  In the event the Town of Atherton, the Menlo Park Fire 
District, the State Fire Marshal or any applicable building code or regulation requires a 
greater setback than the ten-foot setback required by the Setback Ordinance, then the 
Owner of the Wunderlich Parcel shall cause to be recorded against the Wunderlich Parcel 
a covenant running with the land that prohibits the building of any structures and/or 
improvements on that portion of the Wunderlich Parcel adjacent to the Shared Property 
Line to the extent necessary to accommodate such greater setback requirements (such 
portion of the Wunderlich Parcel is the “No-Build Zone”).  Notwithstanding the 
foregoing, the parties acknowledge and agree that (i) the No-Build Zone shall be 
implemented only after all reasonable efforts to obtain an exemption or variance to the 
applicable ordinance, building code or regulation have been exhausted, (ii) in no event 
shall the Owner of the Wunderlich Parcel be required to remove or relocate the existing 
tennis office shown on Exhibit E which may be replaced in its current location in the 
event that it is damaged or destroyed, and (iii) in no event shall the No Build Zone be 
greater in size than the area shown on Exhibit E.  For purposes of determining whether 
the parties have exhausted all reasonable efforts as required by clause (i), above, of this 
Section 5, in no event shall the parties be required to litigate or otherwise seek any 
judicial proceedings, or be required to make any appeals other than one (1) appeal to the 
City Council of the Town of Atherton. 

 6. Use by Permittees.  The use of all easements provided for in this 
Agreement will be nonexclusive and irrevocable and for the use and benefit of all 
permittees. 

 7. Insurance.  Each Owner shall carry liability insurance to cover any actions 
such Owner may take with respect to the rights created under this Agreement, or for any 
claims or demands that may arise therefrom.  Such insurance shall be from a nationally 
recognized insurance company and have a per occurrence limit that is reasonable and 
customary for properties similar to the Parcels. 

 8.  Supporting Charity.  The Supporting Charity shall have no responsibility 
for any costs associated with the obligations set forth in this Agreement. 
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 9. Covenants Running with Land.  The easements and covenants contained 
herein shall run with the land, and pass with each and every portion of the Parcels, and 
shall benefit and be a burden on the Owners and their respective heirs, devisees, personal 
representatives, successors-in-trust, successors and assigns as the owners of such Parcels.  
The easements granted hereby are subject to all pre-existing liens, encumbrances, 
covenants, conditions, restrictions, reservations, contracts, leases and other licenses, 
easements, and rights of way pertaining to the Parcels, whether or not of record.  Nothing 
in this Agreement shall be construed as a conveyance by any Owner of such Owner’s 
respective title to the Parcel on which the Separation Fire Road, Utility Systems, 
Drainage Easements or Minor Encroachments are located.  Except as expressly provided 
in this Agreement, nothing in this Agreement grants an Owner the right to enter onto the 
Parcels of another Owner. 

 10. Term.  The term of this Agreement shall commence on the date this 
Agreement is executed by the Owners, and the rights, obligations, easements and 
covenants herein shall continue and be binding on all parties and all persons claiming 
under them for a period of twenty (20) years from the date this Agreement is recorded, 
after which the covenants will be automatically extended for successive periods of ten 
(10) years unless an instrument signed by the Owners, or their successors in interest, has 
been recorded, agreeing to change the covenants in whole or in part. 

 11. Real Property Taxes.  Each Owner shall be solely and separately liable for 
the payment of all real property taxes and special assessments levied against its Parcel 
and no Owner shall have any liability for any real property taxes or assessments levied 
against the other Owners’ Parcels as a result of the Separation Fire Wall, the Drainage 
Easements, the Minor Encroachments or the Utility Systems. 

 12. Notices.  All notices or other communications required or permitted 
hereunder shall be in writing, and shall be personally delivered, or sent by registered or 
certified mail, postage prepaid, return receipt requested, or overnight courier and shall be 
deemed received upon the earlier of (a) if personally delivered, the date of delivery to the 
address of the person to receive such notice, (b) if mailed, four (4) business days after the 
date of posting by United States Post Office, (c) if given by overnight courier, upon 
receipt by the person to receive such notice: 

If to School: Menlo School 
50 Valparaiso Avenue 
Atherton, California  94027 
Attention:  David P. McAdoo 

With a copy to 
K&L Gates LLP 
630 Hansen Way 
Palo Alto, California  94304 

 7 
41399701.1  



Attention:  Jon Michaelson 

If to College: MENLO COLLEGE 
1000 El Camino Real 
Atherton, California 94027 
Attn:  President 
Fax:  (650) 543-4101 

With a copy to: MENLO COLLEGE 
1000 El Camino Real 
Atherton, California 94027 
Attn:  Chairman of the Board of Trustees 

With a copy to: Manatt Phelps & Phillips LLP 
11355 W. Olympic Boulevard 
Los Angeles, California 90064 
Attn:  Valentin G. Aguilar II, Esq. 

If to Supporting Charity: MENLO SCHOOL AND MENLO 
COLLEGE 
1000 El Camino Real 
Atherton, California 94027 
Attn:  Chairman of the Board of Trustees 
 (c/o Vicki Groom) 

With a copy to Hopkins & Carley 
70 South First Street 
San Jose, California  95113 
Attn:  Ross G. Adler, Esq. 

Notice of change of address shall be given by written notice in the manner 
detailed in this Section 12.  Rejection or other refusal to accept or the inability to deliver 
because of changed address of which no notice was given shall be deemed to constitute 
receipt of the notice or communication sent. 

13. Amendment.  This Agreement, or any provision hereof, may not be 
terminated, extended, modified, or amended as to the whole of the Parcels or any portion 
thereof, without the express written consent of the Owners, as evidenced by their 
execution of the instrument effecting the same. 

 14. Dispute Resolution; Attorneys’ Fees.   In the event any dispute arises 
between any two or more of the parties hereto under or relating to this Agreement, the 
parties shall first meet, confer, and attempt in good faith to resolve the matter.  If within 
thirty (30) days following a written request by any party to meet, confer, and attempt to 
resolve a dispute the matter has not been settled, the parties shall engage in mediation 
under the auspices of the American Arbitration Association.  The parties shall make 
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reasonable efforts to conclude mediation within ninety (90) days following the original 
written request for an initial meeting.  In the event mediation is not successful, the 
dispute shall be resolved by binding arbitration pursuant to the commercial rules of the 
American Arbitration Association then in effect.  Arbitration shall be conducted in San 
Mateo County California by a single neutral arbitrator selected by agreement of the 
parties involved in the dispute.  If the parties involved cannot agree on the selection of 
the arbitrator, the arbitrator shall be chosen by the American Arbitration Association.  
Each party which is subject to the arbitration shall pay its proportionate (per capita) share 
of the fees assessed by the American Arbitration Association and by the arbitrator, all 
subject to recoupment and/or reallocation as hereinafter provided.  The award of the 
arbitrator shall be final and binding, and shall be enforceable by any court having 
jurisdiction over the party or parties against whom enforcement is sought. 

  Each Owner shall bear its own attorneys’ fees and costs incurred in negotiating 
and executing this Agreement.  If any Owner brings an action or other proceeding against 
any one or more of the other Owners to enforce, protect, or establish any right or remedy 
arising out of or related to this Agreement, the prevailing Owner  in such action or 
proceeding shall be entitled to recover from the other Owner or Owners involved all 
costs, fees, and expenses, including without limitation attorneys’ fees, expenses, and 
disbursements, reasonably incurred or sustained by such prevailing Owner  in connection 
with such action or proceeding.  If there is no prevailing Owner as determined by the 
arbitrator, each Owner shall bear its own attorneys’ fees and costs. 

 15. Headings.  The headings of the sections of this Agreement are for 
convenience only and shall not be considered nor referred to in resolving questions of 
interpretation and construction. 

 16. Further Assurances.  The Owners agree to execute and acknowledge (if 
necessary), within fifteen (15) days of presentation, any and all further documents 
reasonably necessary to accomplish the intent of this Agreement. 

 17. Entire Agreement.  This Agreement contains the entire agreement between 
the parties relating to the specific subject matter hereof and no modification or 
amendment hereto shall be of any force or effect unless it shall be in writing and signed 
by the parties hereto. 

 18. Binding Effect.  Each of the terms, covenants and conditions of this 
Agreement shall extend to and be binding on and inure to the benefit of the parties hereto, 
their heirs, representatives, administrators, and assigns during their respective periods of 
ownership of the Parcels. 

 19. Severability.  If any term, provision or condition contained in this 
Agreement shall, to any extent, be invalid or unenforceable, the remainder of this 
Agreement shall be valid and enforceable to the fullest extent permitted by law. 
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 20. Construction.  The Owners have participated jointly in the negotiation and 
drafting of this Agreement.  In the even of an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the Owners 
and no presumption or burden of proof shall arise in favoring or disfavoring any Owner 
by virtue of the authorship of any of the provisions of this Agreement. 

 21. Governing Law.  This Agreement shall be interpreted under and governed 
by the laws of the State of California. 

 22. Counterparts.  This Agreement may be executed in counterpart originals, 
in which case, the counterparts, when fully executed by each of the parties hereto shall 
constitute one Agreement. 
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This Agreement is executed as of the date first above written. 

MENLO SCHOOL 
a California non-profit public benefit 
corporation 
 
 
By:       
 
Its:       
 
 
MENLO COLLEGE 
a California non-profit public benefit 
corporation 
 
 
By:       
 
Its:       
 
 
MENLO SCHOOL AND COLLEGE 
a California non-profit public benefit 
corporation 
 
 
By:       
 
Its:       
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STATE OF _____________ ) 
    ) ss 
COUNTY OF ___________ ) 

 

On this _______ day of _________________, 2009, before me personally 
appeared _______________________________, to me personally known/proved to me 
on the basis of satisfactory evidence, who, being by me duly sworn or affirmed, did say 
that such person executed the foregoing instrument as the free act and deed of such 
person, and if applicable in the capacity shown, having been duly authorized to execute 
such instrument in such capacity. 

       
Name: 
 
Notary Public, State of     
 
My Commission expires:    

 

 

STATE OF _____________ ) 
    ) ss 
COUNTY OF ___________ ) 

 

On this _______ day of _________________, 2009, before me personally 
appeared _______________________________, to me personally known/proved to me 
on the basis of satisfactory evidence, who, being by me duly sworn or affirmed, did say 
that such person executed the foregoing instrument as the free act and deed of such 
person, and if applicable in the capacity shown, having been duly authorized to execute 
such instrument in such capacity. 

       
Name: 
 
Notary Public, State of     
 
My Commission expires:    

 12 
41399701.1  



 13 
41399701.1  

STATE OF _____________ ) 
    ) ss 
COUNTY OF ___________ ) 

 

On this _______ day of _________________, 2009, before me personally 
appeared _______________________________, to me personally known/proved to me 
on the basis of satisfactory evidence, who, being by me duly sworn or affirmed, did say 
that such person executed the foregoing instrument as the free act and deed of such 
person, and if applicable in the capacity shown, having been duly authorized to execute 
such instrument in such capacity. 

       
Name: 
 
Notary Public, State of     
 
My Commission expires:    
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College Parcels 
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Wunderlich Parcel 
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Separation Fire Road 
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Maximum Area of No Build Zone 









Item No. 14 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN L. JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF JULY 17, 2009 
 
SUBJECT: APPROVE A PROFESSIONAL SERVICES AGREEMENT WITH 

KIMLEY-HORN AND ASSOCIATES, INC. FOR TRAFFIC 
ENGINEERING SERVICES FOR THE VALPARAISO CROSSWALK AT 
HOOVER OR VICTORIA TRAFFIC STUDY, IN AN AMOUNT NOT TO 
EXCEED $11,770 PLUS A TEN PERCENT CONTINGENCY, FOR A 
TOTAL AUTHORIZATION OF $12,947 

 
RECOMMENDATION: 
 
Accept the proposal and authorize the City Manager to sign a Professional Services Agreement 
with Kimley-Horn and Associates, Inc to provide traffic engineering services for the Valparaiso 
Crosswalk at Hoover or Victoria Traffic Study in an amount not exceed $11,770, plus a 10% 
contingency of $1,177, for a total authorization of $12,947.  
 
BACKGROUND: 
 
The Transportation Committee considered this item at their July 2006 meeting. Staff was 
directed to create a wider walking path along Valparaiso Avenue from Victoria Drive to El 
Camino Real as a part of the Valparaiso Avenue Reconstruction Project. The Valparaiso Avenue 
reconstruction project constructed concrete valley gutter to replace the pre-cast parking bumpers 
previously lining the street from Victoria Drive to El Camino Real. The concrete valley gutter 
was selected instead of the originally proposed curbs because it would provide a relatively flat 
walking surface adjacent to the bike lane that could be used by pedestrians.  
 
After construction, Public Works placed additional base rock to create a better walking path 
when combined with the new valley gutter. The valley gutter is 4 feet wide, and the adjacent bike 
lane is 3 feet wide. At two locations a utility pole and its guy wire create an obstruction at the 
edge of the valley gutter. For the remainder of the distance, the area behind the valley gutter is 
clear creating a wider walking space. The landing area constructed with the Valparaiso Avenue 
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project at the El Camino Real intersection is over 20 feet long and 4½  feet wide, sufficiently 
large for a large number of people or several strollers. The landing is ADA accessible with 
appropriate warning devices. 
 
In this case, the existing signalized crosswalk at El Camino Real is an equal distance from 
Victoria Drive and Hoover Street. In both directions, the roadside has vegetation, street signs and 
utility poles near the edge of pavement, making it difficult to walk off the pavement. Since there 
is a bike lane, walking in the pavement is relatively safer than on streets without bike lanes. The 
vegetation has been trimmed and the street signs relocated to create a much better walking 
surface in both directions from Victoria Drive.  
 
A crosswalk across Valparaiso Avenue at Hoover Street requires approval by both Atherton and 
Menlo Park because half of Valparaiso Avenue is in each jurisdiction. Atherton and Menlo Park 
engineering staff previously recommended that crosswalks not be provided at the unsignalized 
intersection of Hoover Street, especially because there is a viable option to use a signalized 
intersection. Unsignalized crosswalks on arterial streets tend to give the pedestrian the illusion of 
safety, causing them to walk into the street without taking proper precautions.  
 
The Transportation Committee agreed with this finding, but asked that the situation be 
reconsidered after the construction of the Valparaiso Avenue project. Because the Valparaiso 
Avenue project constructed what was proposed, and because the City of Menlo Park engineering 
staff stated their objections to a crosswalk at Hoover Street, the matter was concluded. 
 
Residents of Victoria Park submitted a new request, with a petition, for an In-Roadway Lighted 
Crosswalk to be installed at Hoover Street so they would have a safer crossing of Valparaiso 
Avenue to go to downtown Menlo Park via Hoover Street. As an alternative they propose an In-
Roadway Lighted Crosswalk at Victoria Drive, and as a further alternative, they propose 
improvements to the El Camino Real intersection. 
 
The Transportation Committee considered the new request at their May 2009 meeting and 
recommend that the Town’s Traffic Program be followed. Normally the Traffic Program would 
require a survey of the neighborhood before considering a traffic study. Because there is a 
petition signed by the majority (21 of 28 residences) of the residents of Victoria Park, the survey 
would serve no further purpose. See Petition with Pictures, attached. As the next step in the 
Traffic Program process the Committee recommends to the City Council that a traffic study be 
performed to determine the appropriate solution to the resident’s concerns. 
 
As an interim measure, Public Works has improved the walking area between Victoria Drive and 
El Camino Real, including raising the weight limit sign to provide more clearance and trimming 
shrubbery. Delineators were added at the El Camino Real sidewalk to direct traffic away from 
pedestrians standing at the corner. 
 
ANALYSIS: 
 
The suggestion to install an In-Roadway Lighted Crosswalk at Hoover Street has the potential to 
meet the objections to crosswalks at unsignalized intersections expressed by the engineering staff 
of both cities. However, in order to properly consider such an installation, the installation should 
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be shown to meet the warrants contained in the California Manual on Uniform Traffic Control 
Devices, or for Council to make a finding based on the engineering study that the installation is 
warranted for other reasons. This requires a traffic study. The appropriate location for the 
crosswalk, and the alternatives, should also be included in the study. 
 
The proposal to install an In-Roadway Lighted Crosswalk at Victoria Drive can be included in 
the study, but is initially more problematic because of the proximity to multiple left turn lanes 
approaching El Camino Real and the left turn into Victoria Drive. Crossing at Hoover Street 
appears to be a better location to cross Valparaiso Avenue. However, there are sidewalks on the 
Menlo Park side that would allow pedestrians to walk to either Hoover Street or to El Camino 
Real on sidewalk instead of on valley gutter or unpaved shoulder. The trade-offs between the two 
options will be considered in the study. 
 
The alternative to improve the El Camino Real intersection is initially problematic because of the 
indicated high cost of improvements, especially the prospect of purchasing additional right of 
way at the corner in order to provide a larger fenced landing area. The addition of pedestrian 
activated flashing signs is seen as a relatively low cost and cost effective safety improvement. 
The study could also look at the addition of bollards at the corner, as is done in many urban areas 
to improve pedestrian safety on the landing area. With bollards, the protected landing area would 
be of sufficient size to not require additional right of way. The only remaining obstruction 
between Victoria Drive and El Camino Real is the utility pole and guy wire. If a walking path 
project (similar to the path included in the Selby Lane project) were to be implemented, the 
utility company could be required, at no cost to the Town, to relocate the pole to clear the 
obstruction. This was not done under the Valparaiso Avenue project because of the federal 
funding requirement that no utility relocations be involved in the project. 
 
Staff met with the consultant to develop the scope of work and fee for the study. Staff evaluated 
the proposal and determined that the scope and fee were reasonable. 
 
FISCAL IMPACT: 
 
Parcel Tax funds in the amount of $35,000 are budgeted for traffic studies in FY 2009-10. The 
Fair Oaks Lane traffic study has already been authorized for $18,040, leaving $16,960 remaining 
budget. The Scope of Services and Fee Estimate were negotiated with the selected firm. The 
final negotiated fee estimate is $11,770. A 10% contingency of $1,177 would bring the total 
authorization to $12,947, which is within the approved budget. 
 
Prepared By:      Approved: 
 
 
             
Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 
 
Attachments:  Professional Services Agreement 
                       Petition with pictures 



CONSULTANT SERVICES AGREEMENT 
 
 

THIS AGREEMENT is entered into as of the   day of June, 2009 by and between the 
TOWN OF ATHERTON ("Town") and Kimley-Horn and Associates, Inc.  ("Consultant"). 
 

Recitals 
 

 WHEREAS, Town desires to obtain traffic engineering services in connection with the 
Victoria Park Traffic Study; 

 WHEREAS, Consultant hereby warrants to the Town that Consultant is skilled and able 
to provide such services described in Section 1 of this Agreement; and 

 WHEREAS, Town desires to retain Consultant pursuant to this Agreement to provide the 
services described in Section 1 of this Agreement. 

Agreement 
 

 NOW, THEREFORE, IN CONSIDERATION OF THE FAITHFUL PERFORMANCE 
OF THE TERMS SET FORTH HEREIN, Town and Consultant mutually agree as follows: 
 

1. Scope of Services.  Subject to such policy direction and approvals as the Town 
may determine from time to time, Consultant shall perform the services outlined in the "Scope of 
Work" and compensation details attached hereto and incorporated herein as Exhibit A. 

2. Time of Performance.  The services of Consultant are to commence no later than 
July 15, 2009 and, subject to City Council approval, be completed no later than September 30, 
2009.  Consultant shall perform its services in accordance with the Schedule of Performance 
attached hereto and incorporated herein as Exhibit B.  Any changes to the dates in either this 
Section 2 or Exhibit B must be approved in writing by Town or its representatives. 

3. Compensation and Method of Payment. 

A. Compensation.  The compensation to be paid to Consultant, including 
both payment for professional services and reimbursable expenses, shall be at the rate and 
schedules attached hereto and incorporated herein as Exhibit C.  However, in no event shall the 
amount Town pays Consultant exceed eleven thousand seven hundred seventy Dollars 
($11,770.00).  Payment by Town under this Agreement shall not be deemed a waiver of 
unsatisfactory work, even if such defects were known to the Town at the time of payment.  

B. Timing of Payment.  Billing for said services shall be made once at the 
conclusion of the work and submittal of the records and any appropriate report.  Town shall 
review Consultant’s billing statement and pay Consultant for services rendered within 45 days of 
receipt of a complete billing statement that meets all requirements of this Agreement. 
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C. Changes in Compensation.  Consultant will not undertake any work that 
will incur costs in excess of the amount set forth in Section 3(A) of this Agreement without prior 
written amendment to this Agreement. 

D. Taxes.  Consultant shall pay all taxes, assessments and premiums under 
the federal Social Security Act, any applicable unemployment insurance contributions, Workers 
Compensation insurance premiums, sales taxes, use taxes, personal property taxes, or other taxes 
or assessments now or hereafter in effect and payable by reason of or in connection with the 
services to be performed by Consultant. 

E. No Overtime or Premium Pay.  Consultant shall receive no premium or 
enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (40) hours 
per work week, or work performed during non-standard business hours, such as in the evenings 
or on weekends.  Consultant shall not receive a premium or enhanced pay for work performed on 
a recognized holiday.  Consultant shall not receive paid time off for days not worked, whether it 
be in the form of sick leave, administrative leave, or for any other form of absence.   

F. Litigation Support.  Consultant agrees to testify at Town's request if 
litigation is brought against Town in connection with Consultant's report.  Unless the action is 
brought by Consultant or is based upon Consultant's negligence, Town will compensate 
Consultant for the preparation and the testimony at Consult’s standard hourly rates, if requested 
by Town and not part of the litigation brought by Town against Consultant.   

4. Amendment to Scope of Work. Town shall have the right to amend the Scope of 
Work by written notification to the Consultant.  In such event, the compensation and time of 
performance shall be subject to renegotiation upon written demand of either party to the 
Agreement.  Failure of the Consultant to secure Town's written authorization for extra or 
changed work shall constitute a waiver of any and all right to adjustment in the contract price or 
time due, whether by way of compensation, restitution, quantum meruit for work done without 
the appropriate Town authorization. 

5. Duties of Town.  Town shall provide all information requested by Consultant that 
is reasonably necessary to performing the Scope of Work.  Town retains all rights of approval 
and discretion with respect to the projects and undertakings contemplated by this Agreement.  

6. Ownership of Documents.  Title to all plans, specifications, maps, estimates, 
reports, manuscripts, drawings, descriptions and other final work products compiled by the 
Consultant under the Agreement shall be vested in the Town, none of which shall be used in any 
manner whatsoever, by any person, firm, corporation, or agency without the expressed written 
consent of the Town.  Basic survey notes and sketches, charts, computations, and other data 
prepared or obtained under the Agreement shall be made available, upon request, to the Town 
without restriction or limitations on their use.  Consultant may retain copies of the above-
described information but agrees not to disclose or discuss any information gathered, discussed 
or generated in any way through this Agreement without the written permission of Town during 
the term of this Agreement, unless required by law.    
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7. Employment of Other Consultants, Specialists or Experts.  Consultant will not 
employ or otherwise incur an obligation to pay other consultants, specialists or experts for 
services in connection with this Agreement without the prior written approval of the Town.  Any 
consultants, specialists or experts approved by Town are listed in Exhibit D.   

8. Conflict of Interest.   

A. Consultant covenants and represents that neither it, nor any officer or 
principal of its firm, has, or shall acquire any interest, directly or indirectly, which would conflict 
in any manner with the interests of Town or which would in any way hinder Consultant's 
performance of services under this Agreement.  Consultant further covenants that in the 
performance of the Agreement, no person having any such interest shall be employed by it as an 
officer, employee, agent or subcontractor without the express written consent of the Town. 
Consultant agrees to at all times avoid conflicts of interest, or the appearance of any conflicts of 
interest, with the interests of the Town in the performance of this Agreement. 

B. Consultant is not a designated employee within the meaning of the 
Political Reform Act because Consultant:   

(1) will conduct research and arrive at conclusions with respect to its 
rendition of information, advice, recommendation or counsel independent of the control and 
direction of the Town or of any Town official, other than normal contract monitoring; and 

(2) possesses no authority with respect to any Town decision beyond 
the rendition of information, advice, recommendation or counsel.  (2 Cal. Code Regs. § 
18700(a)(2).) 

9. Interest of Members and Employees of Town.  No member of the Town and no 
other officer, employee or agent of the Town who exercises any functions or responsibilities in 
connection with the carrying out of any project to which this Agreement pertains, shall have any 
personal interest, direct or indirect, in this Agreement, nor shall any such person participate in 
any decision relating to this Agreement which affects its personal interests or the interest of any 
corporation, partnership or association in which he/she is directly or indirectly interested.   

10. Liability of Members and Employees of Town.  No member of the Town and no 
other officer, employee or agent of the Town shall be personally liable to Consultant or 
otherwise in the event of any default or breach of the Town, or for any amount which may 
become due to Consultant or any successor in interest, or for any obligations directly or 
indirectly incurred under the terms of this Agreement. 

11. Indemnity.  Consultant hereby agrees to defend, indemnify and hold harmless the 
Town, its officers, agents, employees and servants, from and against any and all claims, 
demands, damages, costs, liabilities or obligations based on negligence or willful misconduct 
brought on account of or arising out of any acts, errors or omissions of Consultant undertaken 
pursuant to this Agreement.  The Town has no liability or responsibility for any accident, loss or 
damage to any work performed under this Agreement whether prior to its completion and 
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acceptance or otherwise.  Consultant's duty to indemnify and hold harmless, as set forth herein, 
shall include the duty to defend as set forth in Section 2778 of the California Civil Code. 

12. Consultant Not an Agent of Town.  Consultant, its officers, employees and agents 
shall not have any power to bind or commit the Town to any decision.  

13. Independent Contractor.  It is understood that Consultant, in the performance of 
the work and services agreed to be performed by Consultant, shall act as and be an independent 
contractor and not an agent or employee of Town; and as an independent contractor, Consultant 
shall obtain no rights to retirement benefits or other benefits which accrue to Town's employees, 
and Consultant hereby expressly waives any claim it may have to any such rights. 

14. Compliance with Laws. 

A. General.  Consultant shall use the standard of care in its profession to 
comply with all applicable federal, state and local laws, codes, ordinances and regulations.  
Consultant represents and warrants to Town that it has all licenses, permits, qualifications, 
insurance and approvals of whatsoever nature which are legally required for Consultant to 
practice its profession.  Consultant represents and warrants to Town that Consultant shall, at its 
sole cost and expense, keep in effect or obtain at all times during the term of this Agreement any 
licenses, permits, insurance and approvals which are legally required for Consultant to practice 
its profession.  

B. Workers' Compensation.  Consultant certifies that it is aware of the 
provisions of the California Labor Code which require every employee to be insured against 
liability for Workers' Compensation or to undertake self-insurance in accordance with the 
provisions of that Code, and Consultant certifies that it will comply with such provisions before 
commencing performance of this Agreement. 

C. Prevailing Wage.  Consultant and Consultant's sub-consultants, shall, to 
the extent required by the California Labor Code, pay not less than the latest prevailing wage 
rates to workers and professionals as determined by the Director of Industrial Relations of the 
State of California pursuant to California Labor Code, Part 7, Chapter 1, Article 2.  Copies of the 
applicable wage determination are on file at the Town offices.  

D. Injury and Illness Prevention Program.  Consultant certifies that it is aware 
of and has complied with the provisions of California Labor Code Section 6401.7, which 
requires every employer to adopt a written injury and illness prevention program. 

E. Town Not Responsible.  The Town is not responsible or liable for 
Consultant's failure to comply with any and all of the requirements described in this Section 14. 

15. Confidential Information.  All data, documents, discussions or other information 
developed or received by or for Consultant in performance of this Agreement are confidential 
and not to be disclosed to any person except as authorized by Town, or as required by law. 

16. Insurance.   
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A. Minimum Scope of Insurance. 

(1) Consultant agrees to have and maintain, for the duration of this 
Agreement, a General Liability insurance policy insuring it and its firm to an amount not less 
than $1,000,000 (One Million Dollars) combined single limit per occurrence and in the 
aggregate for bodily injury, personal injury and property damage. 

(2) Consultant agrees to have and maintain for the duration of this 
Agreement an Automobile Liability insurance policy insuring it and its staff to an amount not 
less than $1,000,000 (One Million Dollars) combined single limit per accident for bodily injury 
and property damage. 

(3) Consultant shall maintain professional errors and omissions 
liability insurance for protection against claims alleging negligent acts, errors or omissions 
which may arise from Consultant’s operations under this Agreement, whether such operations be 
by Consultant or by its employees, subcontractors, or subconsultants.  The amount of this 
insurance shall not be less than $1,000,000 (One Million Dollars) on a claims-made annual 
aggregate basis. 

(4) A Workers' Compensation and Employers' Liability policy written 
in accordance with the laws of the State of California and providing coverage for any and all 
employees of Consultant: 

(a) This policy shall provide coverage for Workers’ 
Compensation (Coverage A). 

(b) This policy shall also provide required coverage for 
Employers’ Liability (Coverage B.) 

(5) All of the following endorsements are required to be made a part 
of each of the required policies, except for the Professional Liability and Workers' Compensation 
and Employers' Liability policies, as stipulated below:   

(a) "The Town of Atherton , its employees, officers, agents and 
volunteers are hereby added as additional insureds, but only as respects work done by, for , or on 
behalf of the named insured." 

(b) "This policy shall be considered primary insurance as 
respects any other valid and collectible insurance the Town may possess, including any self-
insured retention the Town may have, and any other insurance the Town does possess shall be 
considered excess insurance only and shall not contribute with it." 

(c) "This insurance shall act for each insured and additional 
insured as though a separate policy had been written for each.  This, however, will not act to 
increase the limit of liability of the insuring company." 
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(6) Consultant shall provide to the Town all certificates of insurance 
with original endorsements effecting coverage required by this paragraph.  Certificates of such 
insurance shall be filed with the Town on or before commencement of performance of this 
Agreement.  The Town reserves the right to require complete, certified copies of all required 
insurance policies at any time. 

(7) Any failure to comply with reporting provisions of the policies 
shall not affect coverage provided to the Town, its officers, officials, employees or volunteers. 

(8) Consultant's insurance shall apply separately to each insured 
against whom a claim is made or suit is brought, except with respect to the limits of the insurer’s 
liability. 

B. All Coverages.  Each insurance policy required shall provide that 
coverage shall not be canceled, except after 30 days' prior written notice by certified mail, return 
receipt requested, has been given to the Town.  Current certification of such insurance shall be 
kept on file with the Town Manager at all times during the term of this Agreement. 

C. Acceptability of Insurers.  Insurance is to be placed with insurers with a 
Best's rating of no less than A:VII. 

D. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 
retentions must be declared to and approved by the Town.  At the Town's option, Consultant 
shall demonstrate financial capability for payment of such deductibles or self-insured retentions. 

17. Assignment Prohibited.  Neither the Town nor Consultant may assign any right or 
obligation pursuant to this Agreement.  Any attempted or purported assignment of any right or 
obligation hereunder shall be void and of no effect. 

18. Termination of Agreement.   

A. This Agreement and all obligations hereunder may be terminated at any 
time, with or without cause, by the Town upon 5 days' written notice to Consultant.  Consultant 
may terminate this Agreement upon 30 days' written notice to Town.  

B. If Consultant fails to perform any of its material obligations under this 
Agreement, in addition to all other remedies provided by law, Town may terminate this 
Agreement immediately upon written notice. 

C. Upon termination with or without cause, all finished and unfinished 
documents, project data and reports shall, at the option of the Town, become its sole property 
and shall, at Consultant's expense, be delivered to the Town or to any party it may so designate.   

D. In the event termination is without cause, Consultant shall be entitled to 
any compensation owing to it hereunder up to the time of such termination, it being understood 
that any payments are full compensation for services rendered prior to the time of payment; 
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provided, however, that Consultant shall be entitled to compensation for work in progress at the 
time of termination. 

19. Suspension.  The Town shall have the authority to suspend this Agreement and 
the services contemplated herein, wholly or in part, for such period as he/she deems necessary 
due to unfavorable conditions or to the failure on the part of the Consultant to perform any 
provision of this Agreement.  Consultant will be paid for satisfactory Services performed 
through the date of temporary suspension.  In the event that Consultant's services hereunder are 
delayed for a period in excess of six (6) months due to causes beyond Consultant's reasonable 
control, Consultant's compensation shall be subject to renegotiation. 

20. Amendment.  This Agreement constitutes the complete and exclusive statement of 
the agreement between Town and Consultant shall supersede any previous agreements, whether 
verbal or written, concerning the same subject matter.  This Agreement may be amended or 
extended from time to time by written agreement of the parties hereto. 

21. Interpretation.  This Agreement shall be interpreted as though it was a product of 
a joint drafting effort and no provisions shall be interpreted against a party on the ground that 
said party was solely or primarily responsible for drafting the language to be interpreted. 

22. Litigation Costs.  If either party becomes involved in litigation arising out of this 
Agreement or the performance thereof, the court in such litigation shall award reasonable costs 
and expenses, including attorneys’ fees, to the prevailing party.  In awarding attorneys’ fees, the 
court will not be bound by any court fee schedule, but shall, if it is in the interest of justice to do 
so, award the full amount of costs, expenses, and attorneys’ fees paid or incurred in good faith. 

23. Time of the Essence.  Time is of the essence of this Agreement. 

24. Written Notification.  Any notice, demand, request, consent, approval or 
communication that either party desires or is required to give to the other party shall be in 
writing and either served personally or sent by prepaid, first class mail.  Any such notice, 
demand, etc. shall be addressed to the other party at the address set forth hereinbelow.  Either 
party may change its address by notifying the other party of the change of address.  Notice shall 
be deemed communicated within 48 hours from the time of mailing if mailed as provided in this 
section. 

 If to Town:   Duncan Jones, Atherton Public Works Director 
     91 Ashfield Road 
     Atherton, CA 94027  
 
 If to Consultant:  Paul J. Krupka 
     Kimley-Horn and Associates, Inc. 

     555 12th Street, Suite 1230 
Oakland, CA 94607 
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25. Consultant's Books and Records. 

A. Consultant shall maintain any and all ledgers, books of account, invoices, 
vouchers, canceled checks, and other records or documents evidencing or relating to charges for 
services, or expenditures and disbursements charged to Town for a minimum period of three (3) 
years, or for any longer period required by law, from the date of final payment to Consultant. 

B. Consultant shall maintain all documents and records which demonstrate 
performance under this Agreement for a minimum period of three (3) years, or for any longer 
period required by law, from the date of termination or completion of this Agreement. 

C. Any records or documents required to be maintained pursuant to this 
Agreement shall be made available for inspection or audit, at any time during regular business 
hours, upon written request by the City Attorney, City Auditor, City Manager, or a designated 
representative of any of these officers.  Copies of such documents shall be provided to Town for 
inspection when it is practical to do so.  Otherwise, unless an alternative is mutually agreed 
upon, the records shall be available at Consultant's address indicated for receipt of notices in this 
Agreement. 

D. Town may, by written request by any of the above-named officers, require 
that custody of the records be given to Town and that the records and documents be maintained 
in the City Manager's office.  Access to such records and documents shall be granted to any party 
authorized by Consultant, Consultant's representatives, or Consultant's successor-in-interest. 

26. Equal Employment Opportunity.  Consultant is an equal opportunity employer 
and agrees to comply with all applicable state and federal regulations governing equal 
employment opportunity.  Consultant will not discriminate against any employee or applicant for 
employment because of race, age, sex, creed, color, sexual orientation, marital status or national 
origin.  Consultant will take affirmative action to ensure that applicants are treated during such 
employment without regard to race, age, sex, creed, color, sexual orientation, marital status or 
national origin.  Such action shall include, but shall not be limited to, the following:   
employment, upgrading, demotion or transfer;  recruitment or recruitment advertising;  lay-offs 
or termination;  rates of pay or other forms of compensation;  and selection for training, 
including apprenticeship.  Consultant further agrees to post in conspicuous places, available to 
employees and applicants for employment, notices setting forth the provisions of this 
nondiscrimination clause. 

27. Town Not Obligated to Third Parties.  Town shall not be obligated or liable for 
payment hereunder to any party other than the Consultant. 

28. Waiver.  No failure on the part of either party to exercise any right or remedy 
hereunder shall operate as a waiver of any other right or remedy that party may have hereunder. 

29. Severability.  If any one or more of the provisions contained herein shall for any 
reason be held to be invalid, illegal or unenforceable in any respect, then such provision or 
provisions shall be deemed severable from the remaining provisions hereof, and such invalidity, 
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illegality or unenforceability shall not affect any other provision hereof, and this Agreement shall 
be construed as if such invalid, illegal or unenforceable provision had not been contained herein. 

30. Exhibits.  The following exhibits are attached to this Agreement and incorporated 
herein by this reference: 

A. Exhibit A: Scope of Work 

B. Exhibit B: Schedule of Performance 

C. Exhibit C: Compensation 

D. Exhibit D: Other Consultants, Specialists or Experts Employed by 
Consultant 

31. Execution.  This Agreement may be executed in several counterparts, each of 
which shall constitute one and the same instrument and shall become binding upon the parties 
when at least one copy hereof shall have been signed by both parties hereto.  In approving this 
Agreement, it shall not be necessary to produce or account for more than one such counterpart. 

32. News Releases/Interviews.  All Consultant and sub-consultant news releases, 
media interviews, testimony at hearings and public comment shall be prohibited unless expressly 
authorized by the Town. 

33. Venue.  In the event that suit shall be brought by either party hereunder, the 
parties agree that trial of such action shall be held exclusively in a state court in the County of 
San Mateo, California. 
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 IN WITNESS WHEREOF, the Town and Consultant have executed this Agreement as of 
the date first above written. 
 
 
TOWN OF ATHERTON  
 

CONSULTANT 

By: __________________________________ By: __________________________________ 
Jerry Gruber, City Manager Title: _________________________________ 

  
       
APPROVED AS TO FORM: 
 

 

By: _________________________________  
Wynne S. Furth, City Attorney  

  
  
FUNDING: 
 

 

By: __________________________________  
Louise Ho, Finance Director  

 
 



EXHIBIT A 
 

Scope of Work 
 

SCOPE OF SERVICES 

 
An engineering and traffic study is required by the City of Atherton’s Traffic Program 
to consider construction of a crosswalk with in roadway warning lighting on Valparaiso 
Avenue at either Victoria Drive or Hoover Street.  This document summarizes the Scope 
of Services for this effort. 
 
The purpose of this study is to identify traffic and geometric issues along Valparaiso 
Avenue between El Camino Real and Hoover Street with respect to pedestrian 
accessibility and crossings, propose and evaluate potential crosswalk/in-roadway 
warning solutions with respect to effectiveness in addressing identified issues, and 
recommend solutions for consideration by the Town of Atherton Transportation 
Subcommittee and City of Menlo Park Traffic Commission. A traffic study report will 
document the study procedures, analysis and recommendations and will include 
preliminary opinions of probable construction costs, potential sources of funding and 
approximate timelines for implementing the proposed solutions.  
 
Task 1 - Project Walk 

Kimley-Horn will visit the site with the Town staff to become familiar with the 
pedestrian safety issues raised by the residents. During the visit, street and intersection 
geometry issues including sight distance, corner distance and obstructions to view, and 
traffic speed and cut-through traffic issues will be discussed.  
 
Task 2 - Collect and Review Data 

Kimley-Horn will obtain and analyze existing data from the Town and City of Menlo 
Park, including the last Engineering and Traffic Survey for Valparaiso Avenue, staff 
reports previously prepared on the subject, traffic volumes, speeds, and accident 
information.  A single 24-hour machine traffic count (on Valparaiso Avenue), three peak 
hour intersection turning movement and pedestrian crossing counts (Valparaiso at El 
Camino Real, Victoria, and Hoover), and one radar speed survey (Valparaiso Avenue) 
will be conducted to supplement existing data.   These data will be reviewed in 
conjunction with field observations to identify traffic issues. 
  
Task 3 - Public Meeting 

Kimley-Horn will prepare for and attend a meeting with residents to discuss observed 
traffic issues and neighborhood desires for potential solutions. It is assumed that Town 
staff will coordinate, schedule, and notice the meeting. 
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Task 4 - Evaluate Potential Solutions 

Kimley-Horn will propose two potential crosswalk/in-roadway warning lighting 
solutions based on results of the field observations, traffic analysis, and comments 
received from local residents. The potential solutions will be defined in sketch form.  
Preliminary opinions of probable construction costs will be prepared. The potential 
solutions will then be evaluated based on their effectiveness in solving the identified 
issues. The evaluation will be done according to standards set forth in the MUTCD 2003 
California Supplement and will consider the following items: 
• Vehicular approach volumes, turning movements and speeds 
• Stopping sight distance 
• Pedestrian volumes 
• Accidents 
• Street and intersection geometry, including grades, sight distances, and obstructions 
• Visibility during daytime and nighttime conditions 
• Necessity of channelization of pedestrians as a means to clarify pedestrian walking 

routes for sighted and unsighted pedestrians 
• Consistency with pavement markings at or near the intersections 
• Compatibility with existing pavement markings, traffic signalization and crosswalk 

operations at El Camino Real. 
 
Task 5 – Determine Funding Opportunities – Kimley-Horn will inquire with C/CAG 
staff to determine and document possible near-term sources of grant funding for the 
project. 
 
Task 6 - Prepare Draft Traffic Study Report 

Kimley-Horn will prepare a draft traffic study report to document procedures, findings 
and recommendations.  This will be reviewed by Town staff and edited to incorporate 
comments received.  

 
Task 7 - Presentation to the Transportation Subcommittee and Transportation Commission  

Kimley-Horn will present the findings of the traffic study report to the Atherton 
Transportation Subcommittee and the Menlo Park Transportation Commission. 
 
Task 8 - Prepare Final Traffic Study Report  

Kimley-Horn will incorporate feedback from the Transportation Subcommittee into a 
Final Traffic Study Report.  A proof copy will be submitted to Town staff for review and 
then readied for inclusion in the Staff Report package for City Council. 
 



EXHIBIT B 
 

Schedule of Performance 
 

PROJECT SCHEDULE 

 
The Draft Report will be completed within 45 days of study commencement, which is 
defined as receipt of signed contract, notice to proceed, purchase order, and data and 
information from the Town.  Preparation of the Final Report will require approximately 
15 days after receipt of written comments from the Town.  The formal contract with 
dates certain will be defined based upon the actual Scope of Services required and 
existing schedules for the Transportation Subcommittee and Transportation 
Commission.  
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EXHIBIT C 
 

Compensation 
 

FEE AND BILLING 

 
The estimated fee to conduct the Scope of Services is $11,770 as summarized in the table 
below.  The actual budget required will be based on actual Scope of Services and 
Schedule requirements. 
 
 

Task  PM Engineer Analyst Support Total 

  P7 P5 P3 N5   
Task 1 - Project Walk 2 2     4 
Task 2 - Collect and Review Data   4 4   8 
Task 3 - Public Meeting 2       2 
Task 4 - Evaluate Potential Solutions 1 4 8 4 17 

Task 5 – Determine Funding Opportunities   2     2 

Task 6 - Prepare Draft Traffic Study Report 2 4     6 
Task 7 - Presentation to the Transportation Subcommittee 
and Commission 4       4 

Task 8 - Prepare Final Traffic Study Report 1 4   4 9 

          0 

Total Hours 12 20 12 8 52 

Billing Rate $245 $185 $140 $105   

Labor  $2,940 $3,700 $1,680 $840 $9,160 

Vendor Counts and Speed Survey         $1,800 

Indirect Expenses (Mileage, Telephone, Postage, Computer, etc) $560 

Direct Expenses (Plotting, Fedex, etc.) $250 

Total   $11,770 
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EXHIBIT D 
 

Other Consultants, Specialists or Experts Employed by Consultant 
 

• Traffic Counting and Speed Surveys - TBD 

















Item No.  15 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   JERRY GRUBER, CITY MANAGER 
 
FROM:   DUNCAN L. JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: AWARD OF CONTRACT FOR THE MAIN HOUSE AND 

PLAYSCHOOL ROOFS PROJECT NUMBER 08-023 TO 
SHELTON ROOFING CO. IN AN AMOUNT NOT TO EXCEED 
$51,080 PLUS A TEN PERCENT CONSTRUCTION 
CONTINGENCY, FOR A TOTAL AUTHORIZATION OF $56,188. 

 

RECOMMENDATION: 
 
Pass a motion to approve the award of a contract to Shelton Roofing Co. for re-roofing the Main 
House and Playschool at Holbrook-Palmer Park at a cost not to exceed $51,080 with a 10% 
contingency bringing the total to $56,188. 
  
INTRODUCTION: 
 
The 2008/2009 building maintenance budget included $31,000 for re-roofing both the Playschool 
and Main House. It was decided to upgrade the roofing system by adding 4” rigid roofing 
insulation to make the building more energy efficient. This boosted the cost of the roof by 
approximately 30%, but will greatly reduce the future costs for both heating and air conditioning.  
 
In November of 2008, Council authorized the award of two contracts, one for each roof, to the 
lowest bidder with all bids not yet received. The authorization was based on the lowest bid 
received at the time, with a total authorization of $57,305.50. Staff encountered significant 
difficulty in obtaining additional bids, and patched the roofs to get through the winter rains. A 
third bidder was finally obtained. 
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The final bidder noted that, according to Title 22, public buildings such as these should have an 
energy efficient “cool roof” coating. Their bid for the cool roof was more than their bid for the 
specified roof, but was less than the amount authorized by Council and less than the next lowest 
bidder. Staff contacted the other bidders and verified that the “cool roof” would increase their 
bids. 
 
ANALYSIS: 
 
Four contractors were asked for their bids for this roofing project according to the informal 
bidding procedures of Section 3.16.120 of the Municipal Code which allows informal bidding up 
to the State Contract Code Section 22030 limit of $125,000. All are qualified roofers on the 
Town’s contractor list, and all have previously done responsible work (repairs and/or 
installations) for the Town in the past. 
 
Three bids were received for this work and they came in as follows; 
 
Firm     Total   
Hallmark Roofing   $73,400.00 (traditional roof) 
Platinum Roofing   $52,096.00 (traditional roof) 
Shelton Roofing Co.   $51,080.00 (cool roof) 
 
The work is scheduled to be performed in early July at the Main House and in mid-August at the 
Playschool. These are the available time windows between events/classes in the buildings 
sufficient to complete the work. 
 
FISCAL IMPACT: 
 
Parcel Tax funds in the amount of $57,306 are budgeted for this project in the FY 2009-10 
Capital Improvement Program. Shelton Roofing Co. is the low bidder at $51,080. A 10% 
construction contingency of $5,108 would bring the total authorization to $56,188, which is 
$1,118 (2%) below the FY 2009-10 budget. The award of this project is contingent on approval 
of the 2009-10 budget. 
 
CEQA 
 
The Main House and Playschool Roofs Project is categorically exempt from CEQA under 
section 15301d of the CEQA Guidelines (Class 1, Existing Facilities) because the project 
consists of restoration or rehabilitation of deteriorated or damaged existing structures. 
 
Prepared By:      Approved: 

 

             

Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager   



Item No. 10  

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: FINANCIAL REPORT FOR ELEVEN MONTHS ENDED MAY 31, 2009 
 
 
RECOMMENDATION 
 
Receive the General Fund Financial Report for the eleven months ended May 31, 2009. 
 
DISCUSSION 
 
Staff revised the format on how the financial report is to be presented.  The new format 
incorporates a column “Accrual” to account for revenues and expenditures that need to be 
included in order to more accurately reflect the actual data.  For the eleven months ended May 
31, 2009, if revenues and expenditures are assumed to be distributed evenly, 91.7% of the 
annual FY 2008-09 Budget (11/12) should be earned or incurred.   
 
The accrual amounts only reflect data up to June 11, 2009.  The report also reflected the mid-
year budget adjustments (Adjusted Budget) approved by the City Council on March 26, 2009.  
 
General Fund Revenues 
 
For the eleven months ended May 31, 2009, the General Fund reported revenues of $9,137,233,  
which is 101% of the annual adjusted revenue budget for FY 2008-09.  Most of the major 
revenues are projected to meet budget projection with the exception of building permits, 
property transfer tax, and interest income.  
 
General Fund Expenditures 
 

Monthly Financial Report   
 
 



Monthly Financial Report   
 
 

As to the expenditures for the eleven months ended May 31, 2009, the General Fund reported 
$9,423,413, which is 92.3% of the annual adjusted expenditure budget for FY 2008-09.   
 
To better explain the variance, staff is providing variance explanations for material items. 
 
Unless additional appropriation is approved by the City Council, each department head is 
expected to manage his/her department budget to ensure that the department comes in within 
approved expenditure budget.   
 
FISCAL IMPACT 
 
None 
 
 Prepared by:      Approved by: 
 
 
 
________________________   _______________________ 
Louise Ho      Jerome D. Gruber 
Finance Director     City Manager 
 
Attachment:  Financial Report 
           Variance Explanation 
 



Dept Description
 Adjusted 
Budget 
FY08/09 

 11/12 of Budget 
Actual Jul 08 
thru May 09 

 Accrual 
 Adj. Actual 
Jul 08 thru 
May 09 

% of 11/12 
Budget

 Year‐To‐
Date 

Variance 

% of Annual 
Budget

Actual Jul 07 
thru May 08 

91.7%
 (a)  (b)  (c)  (d)  (e)  (e/b) (a‐e) (e/a)  (f) 

Revenues
Secured 4,299,782      3,941,467            4,275,985   4,275,985     108.5% 23,797         99.4% 4,016,217  
Unsecured 268,806         246,406               276,459       276,459        112.2% (7,653)          102.8% 249,861      
SB813 Redemption 65,000          59,583                  128,896       128,896        216.3% (63,896)        198.3% 147,911      
Home Owners Prop Tax Re 31,500          28,875                  26,989         26,989          93.5% 4,511           85.7% 26,845        
Local Sales & Use Tax 85,000          77,917                  84,448         84,448          108.4% 552              99.4% 99,376        
Public Safety Sales Tax 54,000          49,500                  66,493         66,493          134.3% (12,493)        123.1% 62,636        
IN LIEU SALES TAX/TRIPLE FLIP 31,235          28,632                  31,527         31,527          110.1% (292)             100.9% 54,235        
Franchise Taxes‐PG&E 225,000         206,250               220,512       220,512        106.9% 4,488           98.0% 214,649      
Franchise Tax‐Cal Water 84,000          77,000                  72,912         72,912          94.7% 11,088         86.8% 73,986        
Franchise Tax‐BFI 173,000         158,583               140,528       140,528        88.6% 32,472         81.2% 130,429      
Franchise Taxes‐Cable 110,000         100,833               101,138       101,138        100.3% 8,862           91.9% 104,311      
Document Trsf Tax 200,000         183,333               115,236       115,236        62.9% 84,764         57.6% 244,088      
Motor Vehicle In‐Lieu 623,670         571,698               623,670       623,670        109.1% ‐               100.0% 600,103      
Motor Veh. Lic Fees (MVLF) 25,000          22,917                  17,506         17,506          76.4% 7,494           70.0%
Business Licenses 161,800         148,317               134,758       134,758        90.9% 27,042         83.3% 541,585      
Bus Lic Refund ‐FY 06/07 (217,100)        (199,008)              (20,166)        (20,166)         10.1% (196,934)     9.3%
Bus Lic Refund ‐FY 07/08 (462,900)        (424,325)              (89,394)        (89,394)         21.1% (373,506)     19.3%
Bus Lic Refund ‐FY 08/09 (136,800)        (125,400)              (30,073)        (30,073)         24.0% (106,727)     22.0%
Home Occupation 3,000            2,750                    1,900           1,900            69.1% 1,100           63.3% 9,970          
Building Permit 800,000         733,333               570,830       570,830        77.8% 229,170       71.4% 974,320      
Encroachment 170,000         155,833               149,147       149,147        95.7% 20,854         87.7% 111,085      
Other Licenses & Permit 500                458                       475              475               103.6% 25                 95.0% 350               
Landscape Fee 4,000            3,667                    (5,000)          (5,000)           ‐136.4% 9,000           ‐125.0% 7,950          
Vehicle Code Fines 30,000          27,500                  8,306           8,306            30.2% 21,694         27.7% 2,761          
Other Fines & Forfeit 11,000          10,083                  24,360         24,360          241.6% (13,360)        221.5% 24,188        
Parking Violations ‐               ‐                0.0% ‐               0.0% 11,221        
ERAF Subvention 547,368         501,754               543,116       543,116        108.2% 4,252           99.2% 489,941      
POST Reimb 20,000          18,333                  9,865           9,865            53.8% 10,135         49.3% 8,013          

Town of Atherton
General Fund

Financial Report for the Ten Months Ended May 31, 2009
(Excl. Encumbrances)
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Dept Description
 Adjusted 
Budget 
FY08/09 

 11/12 of Budget 
Actual Jul 08 
thru May 09 

 Accrual 
 Adj. Actual 
Jul 08 thru 
May 09 

% of 11/12 
Budget

 Year‐To‐
Date 

Variance 

% of Annual 
Budget

Actual Jul 07 
thru May 08 

91.7%
 (a)  (b)  (c)  (d)  (e)  (e/b) (a‐e) (e/a)  (f) 

Town of Atherton
General Fund

Financial Report for the Ten Months Ended May 31, 2009
(Excl. Encumbrances)

Other Reimbursements 60,000          55,000                  7,632           7,632            13.9% 52,368         12.7% 52,407        
SB 90 reimbursement ‐                 ‐                        ‐                0.0% ‐               0.0% 5,571          
Grants 40,000          36,667                  54,556         54,556          148.8% (14,556)        136.4% 128,053      
React Task Force Reimb 55,820          51,168                  55,819         55,819          109.1% 1                   100.0% 91,496        
Elections Processing Fee 2,000            1,833                    2,000           2,000            109.1% ‐               100.0%
Document/Research Fee 400                367                       ‐               ‐                ‐100.0% 400              ‐100.0% 1,138          
Photocopy Fee 6,000            5,500                    7,203           7,203            131.0% (1,203)          120.0% 3,274          
Alarm Sign Fees 600                550                       810              810               147.3% (210)             135.0% 780               
Vehicle Release 2,500            2,292                    2,400           2,400            104.7% 100              96.0% 1,340          
Fingerprinting Fee 30                 30                  100.0% (30)               100.0% 5                    
Affidavit of Cost 4,737           4,737            100.0% (4,737)          100.0%
Police Report 3,000            2,750                    2,320           2,320            84.4% 680              77.3% 2,865          
Special Service Fee 2,000            1,833                    372              372               20.3% 1,628           18.6% 4,364          
Post Office 55,000          50,417                  47,449         47,449          94.1% 7,552           86.3% 47,449        
Application Fee ‐                 ‐                        675              675               100.0% (675)             100.0% 31,991        
Zoning & Planning Fees 82,000          75,167                  63,750         63,750          84.8% 18,250         77.7% 1,500          
Plan Check 365,000         334,583               360,543       360,543        107.8% 4,457           98.8% 352,000      
Social Fees 35,000          32,083                  99,068         99,068          308.8% (64,068)        283.1% 78,725        
Meeting Fees 65,000          59,583                  46,604         46,604          78.2% 18,396         71.7% 44,646        
Class Fees 16,000          14,667                  10,080         10,080          68.7% 5,920           63.0% 14,509        
Weddings 90,000          82,500                  53,273         53,273          64.6% 36,728         59.2%
Misc. Use Fee 500                458                       1,349           1,349            294.4% (849)             269.8% 4,750          
Interest Income 200,000         183,333               128,928       128,928        70.3% 71,072         64.5% 331,644      
Cellular One 36,000          33,000                  33,114         33,114          100.3% 2,886           92.0% 31,455        
Property Rental‐Playscl 75,000          68,750                  64,906         64,906          94.4% 10,094         86.5% 68,244        
Sale of Property ‐                 ‐                        2,246           2,246            100.0% (2,246)          100.0% 720               
Donations/Contributions 36,151          33,138                  12,176         12,176          36.7% 23,975         33.7% 3,585          
Miscellaneous Income 10,000          9,167                    15,603         15,603          170.2% (5,603)          156.0% 44,535        
Trsf in from Spec Parcel Tax 350,000         320,833               350,000       350,000        109.1% ‐               100.0%
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Dept Description
 Adjusted 
Budget 
FY08/09 

 11/12 of Budget 
Actual Jul 08 
thru May 09 
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Jul 08 thru 
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91.7%
 (a)  (b)  (c)  (d)  (e)  (e/b) (a‐e) (e/a)  (f) 

Town of Atherton
General Fund

Financial Report for the Ten Months Ended May 31, 2009
(Excl. Encumbrances)

Transfers in from Gas Tax 100,000         91,667                  91,667         91,667          100.0% 8,333           91.7%
Transfers in from GFCIP 150,000         137,500               137,500       137,500        100.0% 12,500         91.7%
Total Revenues 9,044,832     8,291,096            9,137,233   9,137,233     110.2% (92,401)       101.0% 9,553,078  

EXPENDITURES  
City Council Advertising/Publishing ‐                 ‐                        435              435               100.0% (435)             100.0%

Other Contract Services 9,000            8,250                    9,400           9,400            113.9% (400)             104.4% 14,661        
Office Supplies 600                550                       3,792           3,792            689.4% (3,192)          632.0% 6                    
Membership/Dues 18,000          16,500                  16,304         16,304          98.8% 1,696           90.6% 18,340        
Travel & Meetings 6,000            5,500                    6,543           6,543            119.0% (543)             109.1% 9,131          
Special Events & Awards 1,000            917                       438              438               47.7% 562              43.8% 50                  
Administrative Services 381                349                       349              349               100.0% 32                 91.7% 381               
Computer Services Charge 796                730                       730              730               100.0% 66                 91.7% 796               

City Council Totals: 35,777          32,796                  37,991         37,991          115.8% (2,214)          106.2% 43,366        

(City Manager Salaries & Benefits 555,121         508,861               486,508       23,000         509,509        100.1% 45,612         91.8% 367,742      
City Clerk Contract Services 84,000          77,000                  103,269       103,269        134.1% (19,269)        122.9% 97,097        
Personnel) Supplies & Materials 7,700            7,058                    4,601           4,601            65.2% 3,099           59.7% 9,203          

General Expenses 57,500          52,708                  60,669         60,669          115.1% (3,169)          105.5% 28,777        
Reimbursements 30,315          27,789                  28,309         28,309          101.9% 2,006           93.4% 30,315        

City Manager Totals: 734,636         673,416               683,356       23,000         706,356        104.9% 28,280         96.2% 533,134      

City Attorney Contract Services 298,000         273,167               299,737       83,407         383,144        140.3% (85,144)        128.6% 526,876      
Legal Services General Expenses 2,000            1,833                    162              162               8.8% 1,838           8.1%

Supplies & Materials ‐                 ‐                        22                 22                  100.0% (22)               100.0% ‐                
Reimbursements 6,228            5,709                    5,709           5,709            100.0% 519              91.7% 6,228          

City Attorney Totals: 306,228         280,709               305,629       83,407         389,037        138.6% (82,809)        127.0% 533,104       A

(Finance  Salaries & Benefits 348,040         305,025               305,025       10,292         315,317        103.4% 32,723         90.6% 282,758      
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Dept Description
 Adjusted 
Budget 
FY08/09 

 11/12 of Budget 
Actual Jul 08 
thru May 09 

 Accrual 
 Adj. Actual 
Jul 08 thru 
May 09 

% of 11/12 
Budget

 Year‐To‐
Date 

Variance 

% of Annual 
Budget

Actual Jul 07 
thru May 08 

91.7%
 (a)  (b)  (c)  (d)  (e)  (e/b) (a‐e) (e/a)  (f) 

Town of Atherton
General Fund

Financial Report for the Ten Months Ended May 31, 2009
(Excl. Encumbrances)

Post Office) Contract Services 50,000          45,833                  32,003         32,003          69.8% 17,997         64.0% 129,381      
Supplies & Materials 11,000          10,083                  5,321           5,321            52.8% 5,679           48.4% 2,986          
General Expenses 3,600            3,300                    1,512           1,512            45.8% 2,088           42.0% 755               
Rents & Leases ‐                        590              590               100.0% (590)             100.0% ‐                
Facility & Equipment 7,500            6,875                    660              660               9.6% 6,840           8.8% ‐                
Reimbursements 19,616          17,981                  17,963         17,963          99.9% 1,653           91.6% 19,616        

Finance Totals: 439,756         389,098               363,073       10,292         373,365        96.0% 66,391         84.9% 435,496      

 (Planning) Contract Services 283,937         260,276               239,459       18,318         257,777        99.0% 26,160         90.8% 379,657      
Supplies & Materials ‐                 ‐                        53                 53                  100.0% (53)               100.0% ‐                

Building Totals: 283,937         260,276               239,512       18,318         257,830        99.1% 26,107         90.8% 379,657      

(Building) Salaries & Benefits 864,441         792,404               706,744       34,347         741,091        93.5% 123,350       85.7% 659,937      
  Contract Services 208,900         191,492               161,634       20,000         181,634        94.9% 27,266         86.9% 362,266      

Supplies & Materials 21,000          19,250                  16,230         16,230          84.3% 4,770           77.3% 15,689        
General Expenses 10,000          9,167                    9,748           9,748            106.3% 252              97.5% 3,392          
Facility & Equipment 1,500            1,375                    436              436               31.7% 1,064           29.1% 501               
Reimbursements 48,358          44,328                  44,328         44,328          100.0% 4,030           91.7% 115,438      

Building Totals: 1,154,199      1,058,016            939,120       54,347         993,467        93.9% 160,732       86.1% 1,157,224  

Non‐Dept Retiree Health Care 97,200          89,100                  113,002       113,002        126.8% (15,802)        116.3%
Contract Services 23,745          21,766                  1,428           1,428            6.6% 22,318         6.0%

Building Totals: 120,945         110,866               114,429       114,429        103.2% 6,516           94.6% ‐                

Police Salaries & Benefits 4,092,933      3,751,855            3,628,083   152,438       3,780,521     100.8% 312,412       92.4% 3,601,002  
Contract Services 260,670         238,948               221,624       221,624        92.8% 39,046         85.0% 200,905      
Supplies & Materials 171,002         156,752               124,020       124,020        79.1% 46,982         72.5% 136,514      
General Expenses 103,483         94,859                  119,822       119,822        126.3% (16,339)        115.8% 61,131        
Facility & Equipment 125,156         114,726               65,388         65,388          57.0% 59,768         52.2% 63,077        
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Dept Description
 Adjusted 
Budget 
FY08/09 

 11/12 of Budget 
Actual Jul 08 
thru May 09 

 Accrual 
 Adj. Actual 
Jul 08 thru 
May 09 

% of 11/12 
Budget

 Year‐To‐
Date 

Variance 

% of Annual 
Budget

Actual Jul 07 
thru May 08 

91.7%
 (a)  (b)  (c)  (d)  (e)  (e/b) (a‐e) (e/a)  (f) 

Town of Atherton
General Fund

Financial Report for the Ten Months Ended May 31, 2009
(Excl. Encumbrances)

Reimbursement 141,886         130,062               130,062       130,062        100.0% 11,824         91.7% 214,935      
Police Totals: 4,895,130      4,487,203            4,288,999   152,438       4,441,437     99.0% 453,693       90.7% 4,277,564  

(Public Works Salaries & Benefits 1,463,828      1,341,842            1,312,263   54,974         1,367,237     101.9% 96,591         93.4% 1,195,105  
& Parks) Contract Services 446,650         409,429               472,766       472,766        115.5% (26,116)        105.8% 380,134      

Supplies & Materials 95,300          87,358                  58,501         58,501          67.0% 36,799         61.4% 62,316        
General Expenses 97,000          88,917                  117,955       117,955        132.7% (20,955)        121.6% 103,696      
Rent & Leases 42,068          38,562                  35,531         35,531          92.1% 6,537           84.5% 12,408        
Facility & Equipment 32,500          29,792                  3,697           3,697            12.4% 28,803         11.4% 98,510        
Reimbursements 58,705          53,813                  53,813         53,813          100.0% 4,892           91.7% 38,835        

Public Works Totals: 2,236,051      2,049,713            2,054,526   54,974         2,109,500     102.9% 126,551       94.3% 1,891,004  

Total Expenditures 10,206,659   9,342,093            9,026,637   396,776      9,423,413     100.9% 783,246      92.3% 9,250,549  
(1,161,827)    (1,050,997)           110,597      (286,179)       27.2% (875,648)     24.6% 302,529     

Beg. Fund Balance      7,882,853  7,882,853    
Proj. Ending  Fund Balance 6,721,026      7,596,674    

Excess (Deficiency) of Revenues over 
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Town of Atherton 
Financial Report for the Eleven Months Ended May 31, 2009 
Expenditure Variance Explanation 
 

A. City Attorney Department 
With additional appropriation from the City Council, the City Attorney Department  is expected 
to exceed adjusted budget for FY 2008‐09 by at least $100,000.   
 
 
 

 
 

Variance Explanation 

















































































































































































































































































Item No. 21 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: ADOPTION OF THE APPROPRIATIONS LIMITS FOR FY 2009-10  
 AND REVISING THE GANN APPROPRIATIONS LIMIT FOR FY 2003-

04, 2004-05, 2005-06, 2006-07, 2007-08, AND 2008-09 
 
 
RECOMMENDATION 
 
Adopt the attached resolution setting the Appropriation Limit for FY 2009-10 at $29,243,245 
and revise FY 2003-04, 2004-05, 2005-06, 2006-07, 2007-08, and 2008-09 GANN 
appropriation limits. 
 
DISCUSSION 
 
In November of 1979, the voters of the State of California approved Proposition 4, commonly 
known as the GANN Initiative.  This Proposition created Article XIII B of the State 
Constitution, placing limits on the amount of tax revenue that can be appropriated by all level of 
government. 
 
The Finance Director has calculated the FY 2009-10 Limit using the per capita personal income 
growth method as provided by the State Department of Finance.  The Limit for 2009-10 is 
$29,243,245. The tax proceeds subject to the limit are below the GANN limit.  Therefore, the 
Town is in compliance with the GANN Limit requirements. 
 
In addition to calculating the limit for FY 2009-10, staff worked with Caporicci & Larson to 
revise the GANN appropriation limits previously established for FY 2003-04 through FY 2008-
09 to correct an error in the limit calculation.  The correction is necessary due to the parcel tax 
assessment was not taken into consideration as an adjustment factor. 
 
  
 
 



  
 
 

 
FISCAL IMPACT 
 
None 
 
 
 Prepared by:      Approved by: 
 
 
________________________   _______________________ 
Louise Ho, Finance Director    Jerome D. Gruber, City Manager 
     
 
Attachment:  Resolution Adopting the Appropriation Limit for FY 2009-10 and Revising the 
           Appropriation Limit for FY 2003-04 through FY 2008-09 
            Attachment 1 through 7 
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RESOLUTION NO.  09-22 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF 
ATHERTON ESTABLISHING THE APPROPRIATIONS LIMIT 

FOR FISCAL YEAR 2009-10 AND REVISING THE GANN APPROPRIRATION 
LIMITS FOR THE FISCAL YEARS 2003-04, 2004-05, 2005-06, 2006-07, 2007-08 AND 
2008-09 PURSUANT TO ARTICLE X111 B OF THE CALIFORNIA CONSTITUTION 

 
 

WHEREAS, Article XIII B of the Constitution of the State of California provides that 
the total annual appropriations subject limitation of each government entity, including this Town, 
shall not exceed the appropriations limit of such entity of government for the prior year adjusted 
for certain changes mandated by Proposition 4 passed in November, 1979 and Proposition 111 
passed in June, 1990, except as otherwise provided for in said Article XIII B and implementing 
State statutes; and 
 

WHEREAS, pursuant to Article X111 B, and Section 7900 et seq of the California 
Government Code, the Town is required to set its appropriations limit for each fiscal year; and 
 

WHEREAS, the Finance Director of the City of the Town of Atherton has conducted the 
necessary analysis and calculations to determine the appropriations limit for Fiscal Year 2009-
10, relying on the permanent Fiscal Year 1993-94 limit approved by the voters on November 3, 
1994, and the following two adjustment factors:  Change in Population for the County of San 
Mateo and Change in Per Capita Income provided by the State of California, Department of 
Finance; and 
 

WHEREAS, based on such calculations, the Finance Director has determined the said 
appropriations limit, and pursuant to Section 7910 of the Government Code, has made available 
to the public the documentation used in the determination of the limit. 
 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of 
Atherton that the new appropriations limit for the Fiscal Year 2009-10 shall be and is hereby set 
in the amount of $29,243,245 and its calculations as set forth in Attachment 1, copy of which is 
attached hereto. 
 
 WHEREAS,  the Town of Atherton calculated the appropriations limits for the 2003-04, 
2004-05, 2005-06, 2006-07, 2007-08, and 2008-09 fiscal years to be as follows: 
 

$7,992,725 
2004-05 $8,478,966 
2005-06                                                          $8,779,022 
2006-07              $9,017,777 
2007-08                                                           $9,296,482 
2008-09                                                          $9,818,431  
 

 WHEREAS, said Town has since recalculated the appropriations limit amounts for each 
of the subject fiscal years due to an error in the other adjustment factor for parcel tax.  The 
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proceeds of taxes that are subject to the appropriations limit for each of the subject fiscal years 
have not changed.  

 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of 

Atherton that the Town’s appropriations limits are hereby revised for the subject fiscal years as 
follows and its calculations as set forth in Attachment 2 through 7, copies of which are attached 
hereto. 
 

2003-04              $  8,013,112 
2004-05                 $11,115,081 
2005-06                                                           $14,559,273 
2006-07              $18,016,662 
2007-08                                                           $21,959,327 
2008-09                                                          $25,978,245 

 
* * * * * * * * * * * * 
 
 I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on the 17th day of 
June, 2009, by the following vote: 
 
AYES:        Council Members:           
NOES:         Council Members: 
ABSENT:    Council Members: 
ABSTAIN:   Council Members: 
 
       ________________________ 

      Jerry Carlson, MAYOR 
       Town of Atherton 
ATTEST: 
 
 
___________________________ 
Theresa N. DellaSanta, Deputy City Clerk 
 
APPROVED AS TO FORM: 
 
 
_______________________ 
Wynne Furth, City Attorney 
 



Town of Atherton
Appropriations Limit Schedule
For the year ending June 30, 2010 Attachment 1

Amount Source

A Appropriations limit for the 
year ended June 30, 2009 25,978,245$        Prior year schedule

B. Calculation factors:
Population increase * 1.0121                 State Department of Finance
Inflation increase 1.0062                 State Department of Finance
Total adjustment factor 1.0184                 B1 * B2

C. Annual adjustment increase 478,000               [(B3-1)A)]

D. Other adjustments:
Loss responsibility (-) -                           N/A
Transfers to private (-) -                           N/A
Transfers to fees (-) -                           N/A
Parcel Tax Adjustment(+) 2,787,000            N/A

 
E. Total adjustments 3,265,000            (C+D)

F. Appropriations limit for the
year ending June 30, 2009 29,243,245$        (A+E)

*  Greater of population increase % for:
Atherton 1.0019
San Mateo County 1.0121

** Note - The Resolution submitted to the Atherton City Council presented $9,296,482 due to a
mathematical miscalculation.  The correct Appropriations Limit of $23,775,501 will be submitted
as amendment to the adopted 2008-2009 City Council Resolution.
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Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2003

Amount Source

A. Appropriations FYE 6/30/02: 5,544,810$           Prior year Town worksheet

B. Calculation Factors:
1) Population increase % * 1.0065                  State Department of Finance
2) Inflation increase % 0.9873                  State Department of Finance
3) Total adjustment % 0.9937                  B1xB2

C. Annual Adjustment Increase (34,836)                {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                           N/A
2) Transfer to private (-) -                           N/A
3) Transfer to fees (-) -                           N/A
4) Assumed responsibility (+) -                           N/A

E. Total Adjustments (34,836)                (C+D)

F. Appropriations Limit FYE 6/30/03 5,509,974$           ** (A+E)

*  Greater of population increase % for:
Atherton 1.0000     
San Mateo County 1.0065     

** Note - The Resolution submitted to the Atherton City Council presented $5,474,391 due to a
mathematical miscalculation.  The correct Appropriations Limit of $5,509,974 will be submitted
in the 2003-2004 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2004 Attachment 2

Amount Source

A. Appropriations FYE 6/30/03: 5,509,974$                Prior year Town worksheet

B. Calculation Factors:
1) Population increase % * 1.0037                       State Department of Finance
2) Inflation increase % 1.0231                       State Department of Finance
3) Total adjustment % 1.0269                       B1xB2

C. Annual Adjustment Increase 148,138                     {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                                N/A
2) Transfer to private (-) -                                N/A
3) Transfer to fees (-) -                                N/A
4) Tax Adjustment (+) 2,355,000                  N/A

E. Total Adjustments 2,503,138                  (C+D)

F. Appropriations Limit FYE 6/30/04 8,013,112$                ** (A+E)

*  Greater of population increase % for:
Atherton 1.0025        
San Mateo County 1.0037        

** Note - The Resolution submitted to the Atherton City Council presented $7,992,725 due to a
mathematical miscalculation.  The correct Appropriations Limit of $8,013,112 will be submitted
in the 2005-2006 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2005 Attachment 3

Amount Source

A. Appropriations FYE 6/30/04: 8,013,112$                Prior year Town worksheet

B. Calculation Factors:
1) Population increase % * 1.0063                       State Department of Finance
2) Inflation increase % 1.0328                       State Department of Finance
3) Total adjustment % 1.0393                       B1xB2

C. Annual Adjustment Increase 314,969                     {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                                N/A
2) Transfer to private (-) -                                N/A
3) Transfer to fees (-) -                                N/A
4) Parcel Tax Adjustment (+) 2,787,000                  N/A

E. Total Adjustments 3,101,969                  (C+D)

F. Appropriations Limit FYE 6/30/05 11,115,081$              ** (A+E)

*  Greater of population increase % for:
Atherton 1.0063        
San Mateo County 1.0044        

** Note - The Resolution submitted to the Atherton City Council presented $8,478,966 due to a
mathematical miscalculation.  The correct Appropriations Limit of $11,584,326 will be submitted
in the 2005-2006 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2006 Attachment 4

Amount Source

A. Appropriations FYE 6/30/05: 11,115,081$             Prior year Town worksheet

B. Calculation Factors:
1) Population increase % * 1.0062                      State Department of Finance
2) Inflation increase % 1.0526                      State Department of Finance
3) Total adjustment % 1.0591                      B1xB2

C. Annual Adjustment Increase 657,192                    {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                                N/A
2) Transfer to private (-) -                                N/A
3) Transfer to fees (-) -                                N/A
4) Parcel Tax Adjustment (+) 2,787,000                 N/A

E. Total Adjustments 3,444,192                 (C+D)

F. Appropriations Limit FYE 6/30/06 14,559,273$             ** (A+E)

*  Greater of population increase % for:
Atherton 1.0022        
San Mateo County 1.0062        

** Note - The Resolution submitted to the Atherton City Council presented $8,779,022 due to a
mathematical miscalculation.  The correct Appropriations Limit of $15,056,262 will be submitted
as amendment to the adopted 2006-2007 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2007 Attachment 5

Amount Source

A. Appropriations FYE 6/30/06: 14,559,273$             Prior year Town worksheet

B. Calculation Factors:
1) Population increase % 1.0062                      * State Department of Finance
2) Inflation increase % 1.0396                      State Department of Finance
3) Total adjustment % 1.0460                      B1xB2

C. Annual Adjustment Increase 670,389                    {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                               N/A
2) Transfer to private (-) -                               N/A
3) Transfer to fees (-) -                               N/A
4) Parcel Tax Adjustment (+) 2,787,000                 N/A

E. Total Adjustments 3,457,389                 (C+D)

F. Appropriations Limit FYE 6/30/07 18,016,662$             ** (A+E)

*  Greater of population increase % for:
Atherton 1.0048                 
San Mateo County 1.0062                 

** Note - The Resolution submitted to the Atherton City Council presented $9,017,777 due to a
mathematical miscalculation.  The correct Appropriations Limit of $18,536,535 will be submitted
as amendment to the adopted 2006-2007 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the fiscal year ending June 30, 2008 Attachment 6

Amount Source

A. Appropriations FYE 6/30/07: 18,016,662$             Prior year Town worksheet

B. Calculation Factors:
1) Population increase % 1.0191                      * State Department of Finance
2) Inflation increase % 1.0442                      State Department of Finance
3) Total adjustment % 1.0641                      B1xB2

C. Annual Adjustment Increase 1,155,665                 {(B3-1)xA}

D. Other Adjustments:
1) Loss responsibility (-) -                               N/A
2) Transfer to private (-) -                               N/A
3) Transfer to fees (-) -                               N/A
4) Parcel Tax Adjustment (+) 2,787,000                 N/A

E. Total Adjustments 3,942,665                 (C+D)

F. Appropriations Limit FYE 6/30/08 21,959,327$             ** (A+E)

*  Greater of population increase % for:
Atherton 1.0191                 
San Mateo County 1.0097                 

** Note - The Resolution submitted to the Atherton City Council presented $9,296,482 due to a
mathematical miscalculation.  The correct Appropriations Limit of $22,512,547 will be submitted
as amendment to the adopted 2007-2008 City Council Resolution.



Town of Atherton
Appropriations Limit Schedule
For the year ending June 30, 2009 Attachment 7

Amount Source

A Appropriations limit for the 
year ended June 30, 2008 21,959,327$        Prior year schedule

B. Calculation factors:
Population increase * 1.0127                 State Department of Finance
Inflation increase 1.0429                 State Department of Finance
Total adjustment factor 1.0561                 B1 * B2

C. Annual adjustment increase 1,231,918            [(B3-1)A)]

D. Other adjustments:
Loss responsibility (-) -                           N/A
Transfers to private (-) -                           N/A
Transfers to fees (-) -                           N/A
Parcel Tax Adjustment(+) 2,787,000            N/A

E. Total adjustments 4,018,918            (C+D)

F. Appropriations limit for the
year ending June 30, 2009 25,978,245$        (A+E)

*  Greater of population increase % for:
Atherton 1.0114
San Mateo County 1.0127

** Note - The Resolution submitted to the Atherton City Council presented $9,296,482 due to a
mathematical miscalculation.  The correct Appropriations Limit of $23,775,501 will be submitted
as amendment to the adopted 2008-2009 City Council Resolution.
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Item No. 16 
 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
 
FROM:  JEROME D. GRUBER, CITY MANAGER 
 
DATE:  CITY COUNCIL MEETING OF JUNE 17, 2009 
 

SUBJECT:  APPROVAL OF SECOND AMENDMENT TO CONTRACT FOR SERVICES 
FOR ALAN MARGOT, TENNIS PROFESSIONAL 

 
RECOMMENDATION 
 
Approve second amendment to contract for services of Tennis Professional Alan Margot. 
 
BACKGROUND 
 
The Town has previously retained the services of Alan Margot as Tennis Professional at Holbrook-
Palmer Park.  The original contract effective March 1, 2005 expired February 28, 2007.  A first 
amendment was approved and effective March 1, 2007 and is due to expire on the last day of June, 
2009. Attached is an amendment to contract based upon the previous contract, for a two-year term 
through February 2011.   
 
FISCAL IMPACT 
 
 
Attachment:  Draft Second Amendment 
    



AGREEMENT FOR SERVICES OF USPTA 
TEACHING TENNIS PROFESSIONAL ALAN MARGOT 

 
This agreement ("contract") is effective as of March 1, 2005 between the Town of Atherton, California 
("Town"), a California Municipal Corporation, and Alan Margot, USPTA "Tennis Professional," 
("Tennis Pro") on the following terms and conditions: 
 
1. EMPLOYMENT AS TENNIS PROFESSIONAL 
 
 Position: 
 
 During the term of the contract, ALAN MARGOT shall serve as a Tennis Professional.  Tennis 
Pro shall provide top quality services and instruction to members of the Atherton Tennis Club (ATC) 
and local area residents, and shall actively pursue fulfilling the Town's Tennis Mission Statement.  
Tennis Pro shall support the interests of the Town with undivided loyalties. 
 
 Tennis Mission Statement 
 

• The Town shall provide Atherton residents an affordable tennis facility and program for 
recreation and to build a sense of community among the residents. 

• The tennis operation should be self supporting and cover the full expenses and capital 
improvement costs of the tennis facility and programs. 

• The tennis facility may be used for tennis instruction to non-residents, providing ATC 
members and other Atherton residents have first priority. 

• All tennis related revenues and expenses shall be approved annually as part of a tennis 
program budget, which shall be under the direct supervision of the City Manager. 

 
2. INDEPENDENT CONTRACTOR STATUS 
 
 The services to be provided, as set forth in the contract, shall be provided by the Tennis Pro as an 
independent contractor, as defined in Labor Code Section 3353 or as amended, under the control of the 
City Manager as to the results of the work, but not the means by which such results are accomplished, 
and nothing herein contained shall be construed to make the Tennis Pro an agent or employee of the 
Town while providing said services; and, Tennis Pro shall be entitled to no other benefits or 
compensation except as provided herein. 
 
3. HOLD HARMLESS AND INDEMNITY PROVISIONS 
 
Tennis Pro shall: 
 
A. Hold harmless and indemnify the Town and its officers, employees and agents from and against 
any and all claims, loss, liability, damage and expense arising from performance of this contract, 
including claims, loss, liability, damage, and expense caused or claimed to be caused by passive 
negligence of the  Town, its officers, employees, or agents. 
 



B. Defend the Town, its officers, employees, or agents against all matters set forth in A above; 
provided, however, that this provision does not apply to claims, loss, liability, damage or expense 
arising from the active negligence or willful misconduct of the Town. 
 
C. Provide general liability and automobile liability insurance in the following minimum limits: 
 
 1. $2 million liability insurance, while on court, for bodily injury to others; and for damage to 
property not in the tennis professional's care, custody or control 
 2. Automobile liability in limits of $500,000 bodily injury and property damage combined. 
 3. Workers' Compensation Insurance in at least the minimum statutory amounts shall be 
maintained if Tennis Pro hires any employees to work hereunder. 
 
All liability insurance policies shall specify the Town, its officers, employees and agents as additional 
named insureds.  A certificate of insurance shall be provided to the City Clerk prior to performance 
pursuant to this contract, which certificate shall provide that it may not be canceled except after 30 
days written notice delivered to the City Clerk.  Further, any changes in insurance required herein must 
be approved in writing by Town's City Attorney. 
 
D. Tennis Pro warrants that as an equal opportunity employer Tennis Pro shall comply with 
applicable regulations governing equal employment opportunity.  Neither Tennis Pro nor any of his 
subcontractors shall discriminate in the employment of any person because of race, color, national 
origin, ancestry, physical handicap, medical condition, marital status, sex, or age, unless based upon a 
bona fide occupational qualification pursuant to the California Fair Employment and Housing Act. 
 
4. TERM OF CONTRACT 
 
 A. This contract shall commence effective March 1, 2005, and unless terminated sooner per 
4.B. below, terminate on the last day of February, 2007. 
 
 B. The City Manager may terminate the contract without cause by giving at least sixty (60) 
days prior written notice to Tennis Pro.  Tennis Pro may terminate the contract without cause by giving 
at least sixty (60) days prior written notice to the City Manager. 
 

C. The City Manager may terminate this agreement if at any time Tennis Pro is in default in 
the payment of any fees, portion of net revenue or any other monies required to be paid to the Town, or 
in the performance of any duty, obligation, covenant or agreement contained herein (time expressly 
declare to be of the essence,) upon five (5) days written notice to Tennis Pro and Tennis Pro fails to 
correct such default within said five (5) day period. 
 
 D. This agreement shall automatically terminate on the last day of February, 2007, unless both 
parties agree in writing to extend the existing terms and conditions for another two year term.  The 
Tennis Pro will be automatically terminated if convicted of a felony. 
 
 5. TENNIS PRO'S DUTIES AND RESPONSIBILITIES 
 
 Tennis Pro will be required to provide the following services: 



 
 A. Manage the Town's tennis instruction program, including employment and supervision of 
all necessary personnel as employees of the Tennis Pro, maintenance of proper records and payments 
of personnel, including any fringe benefits or other compensation required by law. 
 
 B. Conduct programs for all age groups, to include, but not be limited to: 
 

• Large group lessons  - 1 to 8 ratio maximum 
• Small group lessons  - 1 to 4 ratio maximum 
• Semi-private lessons  - 1 to 3 ratio maximum 
• Private lessons   - 1 to 1 ratio maximum 
• Camps and Clinics  -  Ratio to be determined 
• Adult Jr. leagues  -  Ratio to be determined 

 
C. Tennis Pro will work closely with the on-site Park Program Manager and the Tennis 

Committee to create and coordinate a minimum of two (2) tournaments per year designed specifically 
for members, and two (2) open tournaments per year designed for either adults or juniors (ages 8 – 18).  
Tennis Pro shall also conduct a minimum of one (1) summer tennis clinic and at least one tennis camp 
in the spring or summer for adults and/or children (up to the age of 18). 
 
 D. Tennis Pro will, at his own expense, provide the necessary equipment to conduct a high-
quality tennis instruction program.  Tennis Pro may store this equipment in a storage facility at the 
Holbrook-Palmer Park tennis courts at no cost. 
 
 E. Tennis Pro is authorized to use space in the Main House at Holbrook-Palmer Park to 
conduct administrative duties including, but not limited to, registration, communications and 
educational purposes that relate to tennis instruction and recreation.  Town will provide routine 
custodial services for the space.  No modifications to the area used by Tennis Pro may be made 
without written approval of the City Manager. 
 
 F. Tennis Pro shall not charge personal toll telephone calls to the Town's telephone. 
 
 G. Tennis Pro shall work closely with the Park Program Manager to facilitate proper 
participant enrollment and manage participant's transfers and funds.  
 
 H. Tennis Pro will be responsible for conducting registration for Town-sponsored group 
lessons, tournaments, and mini-group participants through the normal Town registration procedures.  
Tennis Pro may cancel a class if minimum registration is not met.  Tennis Pro shall be responsible for 
registration of all individuals, taking any kind of private, semi-private, group lessons and clinics. 
 
 Tennis Pro will not allow any person to participate in any tennis lessons unless that person has 
registered; each participant must sign a Town indemnification/hold harmless agreement in order to 
play or participate in any tennis event or activity.  No person who does not have a tennis key may play 
on the Holbrook-Palmer Park tennis courts unless he is a guest of an ATC member, or he is engaging 
in activities and programs operated by the Tennis Pro. 
 



 Payments for all monthly-tennis revenue (10% of gross revenue) shall be paid by check made 
payable to the "TOWN OF ATHERTON." 
 
 I. The priorities for the Tennis Pro are, in order of importance, as follows: 
 
  1st priority Meet the goals and objectives of the Tennis Program. 
  2nd priority Develop rapport with members – provide user friendly service. 
  3rd priority Remain loyal to Town Parks and Recreation Commission 
    Program, and Holbrook-Palmer Park Foundation. 
  4th priority Increase sale of keys and revenue to the Town. 
  5th priority Maintain rapport with staff – for harmonious coordination. 
  6th priority Develop rapport with students – to demonstrate personal interest. 
  7th priority Maintain teaching ability – provide top quality instruction. 
  8th priority Maintain playing ability - maintain perspective on match play and  
    enthusiasm for teaching. 
 
 J. Tennis Pro is granted the use of the southeast tennis courts, i.e. Courts No. 5 and 6, at 
Holbrook-Palmer Park for the purpose of giving individual and mini-group tennis lessons and 
instruction during the hours of 7:30 a.m. through sundown, Monday through Friday, and Saturdays 
from 8:00 a.m. through 5:00 p.m.  In the event Tennis Pro is not using those courts, they shall be made 
available for public play.  Additional tennis courts may be made available for use by Tennis Pro for 
lessons and instruction upon prior approval of the City Manager.  The City Manager may authorize use 
of said courts on occasion, for special Town events, giving no less than seven (7) days notice to Tennis 
Pro of this use.  Tennis Pro will post a sign on the fence of the southeast court explaining its special 
use and indicating how registration can be accomplished. 
 
 K. Tennis Pro shall provide professionally competent and experienced instructors to meet 
instructional obligations.  All employees of Tennis Pro shall be neatly dressed and courteous at all 
times.  Tennis Pro shall cover each of said employees with Workers' Compensation insurance.  Tennis 
Pro shall furnish the City Manager with a certificate of statutory coverage therefore.  Instructors shall 
be employees of Tennis Pro, and not Town.  The City Manager may observe Tennis Pro's personnel on 
a periodic basis to determine that such personnel are providing instruction in a professional, competent, 
and courteous manner.  Pursuant to this periodic review, the City Manager may determine Tennis Pro's 
satisfactory performance of this contract. 
 
 L. All lessons taught for the ATC by Tennis Pro shall be given at Holbrook-Palmer Park, 
unless the City Manager gives prior approval. 
 
 M Tennis Pro shall follow the daily rules of work listed below: 
 
  1. Arrive at courts at least ten minutes before lesson time. 

2. If courts are set, allow enough time to rol-dri all the puddles prior to lesson time. 
3. Stay on schedule so all lessons and meeting start and finish on time. 
4 When opening, get out all carts, ball machines, and ball pick-up devices to be  
 used that day. 
5. When closing, be sure all equipment is put away and storage facility door is  



 locked. 
6. Insure that proper tennis attire is worn at all times.  Proper tennis attire includes  
 tennis shoes, tennis shorts, tennis skirts, tennis dressed, collared tennis shirts,  
 classy T-shirts and tennis warm-ups.  It does not include black-soled running  
 shoes, running shorts and swim suits. 
7. Pick up balls and retrieve any that went over the fence (but not on Felton Gables  
 Property) after each lesson, or at least at the end of teaching for the day. 
 

 N. All tennis class lists and records originally acquired through association with the ATC 
shall remain the confidential property of the ATC for the term of this contract, regardless of location at 
which lesson is given, and shall not be used or taken by Tennis Pro for any other purpose other than for 
the sole use of the ATC. 
 
  ATC Members, followed by Town residents, shall have priority over non-members in 
registration for instruction. 
 
  Tennis Pro shall be responsible for the behavior of all participants in the Town's tennis 
instruction program while in the tennis area.  Tennis Pro shall ensure that all participants in the Town's 
tennis instruction program comply with club rules regarding use of courts and other facilities, and 
control of noise. 
 
6. RATE AND REE SCHEDULE: 
 
 Tennis Pro shall charge the following rates; 
 
 Rates (per hour): Private Lessons: $85.00  Per Hour 
  
 Clinics, tournaments and lessons of less than one hour shall be less than the hourly rate (pro 
rata). 
 
7. RESPONSIBILITIES OF TOWN 
  
 Town shall be responsible for: 
 
 A. Publication of all Town-sponsored tennis programs, clinics and events in brochures, the  
  ATC newsletter, or in local newspapers. 
 B. Maintenance of tennis courts, fencing, nets, wind screens, water fountains, shelters,  
  benches, pathway landscaping, trees, ball machine, and electrical service affecting the  
  tennis courts. 
 C. Providing office space, desk, miscellaneous furniture, electricity, ball machine, rollers  
  and/or squeegees, and use of Town photocopier. 
 D. Installation, maintenance and monthly fees associated with a telephone or pager, and for  
  telephone answering machine or voice mail. 



 
8. PAYMENT TO TOWN BY TENNIS PRO 
 
 Tennis Pro shall pay the Town ten percent (10%) of his gross revenues on the last day of each 
month. 
 
 Tennis Pro shall submit a record of all lessons, clinics, etc. taught or held, and include the names 
of each person, date of lesson, etc. and time expended for each lesson, amount charged/ collected, with 
a summary sheet showing total hours taught and total (100%) of the money collected. 
 
 Tennis Pro shall include, with the above records, a check representing payment for ten percent 
(10%) of the total income shown by such records made payable to "Town of Atherton" and submit all 
information to the Holbrook-Palmer Park Program Manger at 150 Watkins Avenue, Main House, 
Atherton.  Said payments shall be made on the last day of each month. 
 
9. AUDIT 
 
 Once during each year of the term of this contract, and at any one time in the year following the 
termination of this contract, the City Manager may cause an audit of Tennis Pro's business within the 
Town, by an independent accountant selected by the City Manager.  If any monthly or annual 
statement of gross revenues submitted by Tennis Pro to the Park Program Manager is found to be more 
than ten percent (10%) less than the amount of Tennis Pro's actual gross revenue for the same period, 
Tennis Pro shall immediately pay to Town the cost of the audit pus ten percent (10%) of the difference 
together with interest thereon computed at the rate of ten percent (10%) per annum.  Otherwise, the 
cost of the audit shall be paid by the Town. 
 
10. FORCE MAJEURE 
 
 If the facilities at Holbrook-Palmer Park are damaged or made unusable due to a natural disaster 
or causes beyond the control of the Town, the parties will be relieved of their mutual obligations under 
this contract.  When the affected facilities are again deemed to be useable by the City Manager, the 
contract will be considered to be resumed. 
 
11. PERFORMANCE REVIEWS 
 
 Tennis Pro shall be given an annual evaluation by the City Manager to review the performance 
of this agreement.  Other reviews may be scheduled as agreed upon or as necessary by either party.  
Any notice given pursuant to this contract shall be considered complete upon hand delivery or three 
days after mailing, postage pre-paid as follows: 
 
TOWN:  City Manager 
   Town of Atherton 
   91 Ashfield Road 
   Atherton, CA 94027 



 
TENNIS PRO  Alan Margot 
    325 M Sharon Park Dr. 
    Menlo Park, CA 94025 
 
 
Dated:  ____________  By: ____________________________________ 
       WILLIAM R. CONWELL, Mayor 
       Town of Atherton 
 
 
Dated:  ____________  By: ___________________________________ 
       ALAN MARGOT, Tennis Professional 
 
 
 
APPROVED AS TO FORM: 
 
 
 
____________________________ 
MARC G. HYNES, City Attorney 
 



SECOND AMENDMENT TO THE AGREEMENT FOR SERVICES OF 
USPTA TEACHING TENNIS PROFESSIONAL ALAN MARGOT 

 
This Second Amendment to the Agreement for Services by and between the Town of Atherton 
("Town") and Alan Margot, USPTA "Tennis Professional" ("Tennis Pro") for management of the 
Town's tennis instruction program (“Second Amendment”) is entered into as of the ___ day of 
________, 2009, (“Effective Date”), by and between Town and Tennis Pro. 
 

RECITALS 
 
A. Town and Tennis Pro are parties to that certain Agreement for Services of USPTA Teaching 

Tennis Professional Alan Margot effective March 1, 2005 ("Agreement"). 
 
B. Town and Tennis Pro entered into a First Amendment to the Agreement effective March 1, 

2007 to provide for continuing services as described therein. 
 
C. Town and Tennis Pro now desire to enter into this Second Amendment to provide for 

continuing services as described below. 
 

AGREEMENT 
 
NOW, THEREFORE, in consideration of the following mutual promises, the parties hereby 
amend the Agreement as follows:  
 
1. Subsection C, Part 2, Paragraph 3.  Subsection C, Part 2. of Paragraph 3 is hereby 
amended to read as follows: “Automobile liability limits of $1,000,000 bodily injury and property 
damage combined.” 
 
2. Subsection A, Paragraph 4.  Subsection A of Paragraph 4 is hereby amended to read as 
follows: "This contract shall commence effective March 1, 2009, and unless terminated sooner 
pursuant to Section 4.B or Section 4.C, as amended, or extended for another two-year term 
pursuant to Section 4.D., as amended, the contract will terminate on the last day of June, 2011 
 
3. Agreement in Effect.  Except as amended by this Second Amendment, the Agreement, as 
amended, shall remain in full force and effect. 
 
4. Counterpart Signatures.  This Second Amendment may be signed in multiple counterparts 
which, when signed by all parties, shall constitute a binding agreement. 
 
IN WITNESS THEREOF, the parties have executed this Second Amendment as of the Effective 
Date. 
 
Dated: June______, 2009  _______________________________________ 
     Jerry Carlson, Town of Atherton Mayor 
 
Dated: June______, 2009  _______________________________________ 
     Alan Margot, Tennis Professional 
 
APPROVED AS TO FORM: 
 
_____________________________ 
Wynne Furth, City Attorney 



Item No. 17 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:   HONORABLE MAYOR AND CITY COUNCILMEMBERS 
 
FROM:  JERRY GRUBER, CITY MANAGER 
   WYNNE FURTH, CITY ATTORNEY 
 
DATE:  CITY COUNCIL MEETING OF JUNE 17, 2009 
 
SUBJECT:   REQUEST FOR INCREASE IN LEGAL SERVICES BUDGET FOR   
   FISCAL YEAR 2008-2009 
 
Recommendation.  
 
Staff recommends that the legal services budget for 2008-2009 be increased by $120,000 to 
cover necessary legal expenses. 
 
Background.  
 
In February of this year the Town retained to McDonough Holland & Allen LLC as its City 
Attorney.  The firm provides a fixed number of hours of legal services each month for $11,000 
per month; additional work is billed on hourly rates.  This retainer includes 50 hours of legal 
services, including 5 hours of employment law advice.  It is designed to cover two public 
meetings a month, weekly office hours, and drafting and review of routine documents and advice 
on the range of minor issues that arise for a small municipality offering a range of services.  The 
retainer is not designed to cover claims, litigation, or special projects such as major code 
revisions.   
 
The initial legal budget for the 2008-2009 fiscal year was $206,228.   This was increased to 
$306, 228 on March 18, 2009.   $206,102 of that amount has been spent on work by the Town's 
previous City Attorney and special services provided by other law firms.   The funds in the 
budget to cover McDonough's services, which include the handling of claims, litigation, and 
employment law, over and above the retainer, are $2,126.   The Town's need for legal services in 
the short term exceeds that amount. Some litigation has been settled but some claims remain to 
be handled.   Staff has deferred legal matters whose resolution is desirable but not critical.  The 
City Attorney's Office works with the rest of staff to put in place procedures, and conduct 



training, that is reducing the time needed for lawyer's review of Town work.   However, some 
issues cannot be delayed without exposing the Town to an undesirable level of risk.    
 
The City Attorney and City Manager have met with the Council's Legal Transition 
Subcommittee to review the flow of work and its cost.  Steps to further reduce costs have been 
recommended and will be implemented.   
 
The Town's actual legal services costs in 2006-2007 were 448,710; in 2007-2008 they were 
$604,016.   The proposed budget for 2009-2010 is $426,228. 
 
Fiscal Impact.  
 
The requested addition to the legal services budget is $120,000.  The Finance Director 
recommends these fees to be paid out of projected fiscal year 2009/2010 excess revenue. 
 
 
Alternatives. 
 

1.  Approve the requested increase of the legal services budget to $120,000 for the fiscal 
year 2008-2009. 

 2.  Approve a smaller increase. 
 3.  Reject the requested increase.  
  
Respectfully, 
 
 
/s/ Wynne Furth 
__________________________   _____________________ 
Wynne Furth      Jerome D. Gruber 
City Attorney      City Manager 
 
 



Item No. 17 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:   HONORABLE MAYOR AND CITY COUNCILMEMBERS 
 
FROM:  JEROME D. GRUBER, CITY MANAGER 
    
DATE:  CITY COUNCIL MEETING OF JUNE 17, 2009 
 
SUBJECT:   REQUEST FOR INCREASE IN LEGAL SERVICES BUDGET FOR   
   FISCAL YEAR 2008-2009 
 
Recommendation:  
 
Accept legal transaction ad-hoc Committees recommendation to fund legal services for the 
remainder of fiscal year 2008/2009 for the sum of $120,000  
 
Background:  
 
On June 11, 2009 staff met with the legal transition ad hoc Committee along with Ben Winig to 
discuss additional legal costs for the remainder of FY2008/09. During the meeting several 
suggestions were made and will be implemented in order to improve and safeguard fiscal 
responsibility as it relates to the Towns legal budget. The following items were agreed upon and 
will be implemented immediately. 
 

1. City Manager will correspond with all Department managers and establish a protocol 
for contacting the City Attorney. 

 
2. The legal transition ad hoc Committee will meet monthly and review all legal 

invoices with the City Attorney to ensure that Town resources are being allocated 
efficiently and effectively. 

 
3. The City Attorney has agreed to make improvements to the monthly invoices that 

reflect a more detailed explanation of the services being rendered.  
 
4. The legal transition ad hoc Committee will work with the City Attorney and City 

Manager as part of our monthly meeting will establish priorities for the City 



Attorney to work on. These priorities will be communicated to the City Council and 
agreed upon by the entire Council. 

 
5. During Committee reports the legal transition ad hoc Committee will bring the full 

Council up to date on the progress that is being made to maintain fiscal responsibility 
as it relates to the Town Attorney while legally safeguarding the Town.  

 
 
 
 
 



Item No.  18 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: CHIEF GLENN NIELSEN  
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: ACCEPTANCE OF DONATION FROM PRIVATE DONOR OF                 

$14,286.25 TO OFFSET COST OF NEW POLICE DOG 
 
RECOMMENDATION:    
 
Staff recommends that Council authorizes the acceptance of a private donation of 
$14,286.25 to offset the 2009/2010 FY cost of replacing a retiring police K-9.  This cost 
will include the purchase of the K-9, training, and required accessories.  Further, Staff 
recommends the Town provide a charitable cost letter to the donor.  
  
INTRODUCTION:   
 
A goal of the Atherton Police K-9 Program has been to off-set the Town’s cost of a 
police service dog by inviting residents to contribute funds for the associated costs.  This 
has proven to be a successful practice over the years.  A resident has stepped forward and 
offered to donate $14,286.25 toward replacing K-9 Zar who is retiring in FY 2009-10.  In 
return, this donor is requesting a letter from the Town acknowledging the donation. 
 
PD is requesting a budget adjustment in its proposed FY 2009-10 budget; specifically, 
that $14,286.25 be added to 101-40-3504-000 for the K9 purchase. 
 
ANALYSIS:  
 
Approval of this donation to the Atherton Police K9 program would maintain the existing 
number of police K 9s (two) deployed in the community. 
 
FISCAL IMPACT:  
 
The cost of the purchase is offset by the donation. 
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Prepared By:      Approved: 
 
 
 
       _____________________ 
Glenn Nielsen      Jerome D. Gruber 
Chief of Police     City Manager 
 
 



 
ITEM NO. 19 

 
 

RESOLUTION 09-20 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
REJECTING THE CLAIM OF 

Jonathan B. Buckheit 
 

[Re: Police Action] 
 
BE IT RESOLVED by the City Council of the Town of Atherton that the Claim for 
alleged damages with an unknown date and received April 9, 2009 is hereby rejected. 
 
DULY AND REGULARLY ADOPTED this 17th day of June, 2009. 
 
 
                         TOWN OF ATHERTON 
 
 
      ____________________________________ 
      Jerry Carlson, Mayor 
 
 
                ATTEST  
 
 
 
      ____________________________________ 
      Theresa N. DellaSanta, Deputy City Clerk 
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       Item No. 22   
 

 

 
Town of Atherton 

                                                                           
CITY COUNCIL STAFF REPORT 
 

  
TO:  HONORABLE MAYOR AND CITY COUNCIL 

   JEROME GRUBER, CITY MANAGER 
 

 FROM: LOUISE HO, FINANCE OFFICER 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: CONSIDERATION AND POSSIBLE ADOPTION OF A RESOLUTION  

ASSESSING A SPECIAL TAX FOR MUNICIPAL SERVICES FOR THE 
FISCAL YEAR 2009-2010 

 
 
RECOMMENDATION: 
 
Adopt Resolution 09-23 assessing a Special Tax for Municipal Services for the Fiscal Year 
2009-2010.  
 
DISCUSSION: 
 
On June 7, 2005, the residents of Atherton approved Ordinance No. 555 assessing a special 
municipal tax. FY 2009-10 will be the last year in which the five-year special municipal tax has 
been in effect.  
 
The FY 2009-10 budget approved by Council on June 17th includes an estimate of parcel tax 
revenue in the amount of $1,858,000. The recommended parcel tax levy is unchanged from the 
levy adopted in FY 2006-07. 
 
The FY 2008-09 recommended budget documents how the staff recommends the proceeds of 
the parcel tax levy be expended. The entire $1,858,000 (100 %) of the proposed levy will be 
used to defray the direct and indirect costs of improvements to the Town’s roadways and 
drainage systems and municipal services such as Police.  
 

  
 



  
 

If the Council adopts the attached resolution, the tax will be collected for the Town of Atherton 
by San Mateo County as part of the regular property tax bill due and payable in December 2009 
and April 2010.  The taxes for each parcel classification are listed on Exhibit A of the 
resolution. 
 
FISCAL IMPACT: 
 
If the Council approves the tax levy as is proposed in the attached resolution, the Special 
Municipal Tax will generate an estimated $1,858,000, which would be expended upon capital 
improvements to the Town of Atherton’s roads and drainage systems and municipal services 
such as Police.  
 
 
Prepared by:      Approved by: 
 
/s/ Louise Ho 
________________________   _________________________ 
Louise Ho      Jerome D. Gruber 
Finance Official     City Manager 



Resolution No. 09-23 
Adopted June 17, 2009 
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RESOLUTION 09-23 
 

A RESOLUTION OF THE TOWN OF ATHERTON 
ASSESSING A SPECIAL TAX FOR MUNICIPAL SERVICES 

FOR THE FISCAL YEAR 2009-2010 
 
 WHEREAS, there is Ordinance No. 555 of the Town of Atherton authorizing the City 
Council to assess a Special Tax Levy on all properties with the Town of Atherton; and 
 
 WHEREAS, such Special Tax must be utilized to finance the cost of municipal services 
during the year as authorized; and 
 
 WHEREAS, such Special Tax was approved by at least two-thirds of the voters voting 
in the June 7, 2005, Special Tax Election, at which time Ordinance No. 555 was presented to the 
electorate; and 
 
 WHEREAS, the City Council has held all public hearings, and made deliberations and 
findings of fact, as required by Ordinance No. 555. 
 
 NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton hereby levies a Special Tax for municipal services in accordance with the tax rates 
attached and shown as Exhibit “A”. 
 
 BE IT FURTHER RESOLVED that such tax shall be collected by the Tax Collector of 
the County of San Mateo in accordance with standard procedures and agreement between the 
Town of Atherton and the County of San Mateo, providing for such collection. 
 

* * * * * * * * * * *  
 
 I hereby certify that the foregoing Resolution was duly and regularly passed and 
adopted by the City Council of the Town of Atherton at a regular meeting thereof held on the 
17th day of June, 2009, by the following vote:  
 
AYES:       Council Members:  
NOES:      Council Members: 
ABSENT:    Council Members: 

 ABSTAIN:   Council Members: 
       ______________________  
       Jerry Carlson, Mayor 
ATTEST:      TOWN OF ATHERTON  
 
_____________________ 
Theresa N. DellaSanta 
Deputy City Clerk 
 
APPROVED TO FORM: 
 
________________________ 
Wynne Furth, City Attorney



Resolution No. 09-23 
Adopted June 17, 2009 
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EXHIBIT “A” 
 

2009-2010 SPECIAL TAX RATE 
FOR MUNICIPAL SERVICES 

 
 
 Within the 2009-2010 annual budget is a revenue estimate of $1,858,000 to be derived 
from the Special Municipal Tax as authorized by Ordinance 555 of the Town of Atherton. 
 
 This amount will be raised by the levy of the following tax rates for each of the 
categories listed below: 
 
 Category        Rate 
 
1. For each dwelling on parcel with an area of less than  $450 
 1/4 acre. 
 
2. For each unimproved parcel with an area of less than  225 
 1/4 acre. 
 
3. For each dwelling on parcel with an area of 1/4 acre    570 
 but less than 1/2 acre. 
 
4. For each unimproved parcel with an area of 1/4 acre    285 
 but less than 1/2 acre. 
 
5. For a dwelling on parcel with an area of 1/2 acre but    750 
 less than 2 acres. 
 
6. For each unimproved parcel with an area of 1/2 acre but   375 
 less than 2 acres. 
 
7. For each dwelling on parcel with an area of 2 acres or more.  960 
 
8. For each unimproved parcel with an area of 2 acres or more.  480 
 
9. For each private club.                10,000 
 
10. For each parcel available for tax owned by a utility    450 
 which serves Atherton area. 
 
11. For each parcel available for tax owned by a utility    750   

which does not directly serve the Atherton community. 
 
 The records of the San Mateo County Assessor, as of each year, shall determine whether 
or not any particular lot is unimproved for purposes of this ordinance.  
 



Item No.   23 
 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: FUND BALANCE POLICY FOR THE GENERAL FUND 
 
 
 
RECOMMENDATION 
 
Approve the resolution authorizing the establishment of a Fund Balance Policy for the General 
Fund. 
 
DISCUSSION 
 
At the Special Meeting on April 7, 2009, staff presented a preliminary General Fund Reserve 
Policy for the City Council consideration.  With the adoption of the FY 2009-10 budget, staff is 
recommending that the City Council adopt a written Fund Balance Policy for the General Fund.  
This policy is especially important during economic downturn as the Policy will provide clear 
guidelines on the amount of reserve to be maintained and when reserve can be used.    
 
Staff is recommending that the City Council review the attached draft Policy and determine if 
the range set for each reserve and the priority order for dealing with year-end excess of revenues 
over expenditures for any fiscal year are appropriate.    
 
FISCAL IMPACT 
 
None 
 
 
 

Budget/General Fund Policy Staff Report   
 
 



Budget/General Fund Policy Staff Report   
 
 

 
 Prepared by:      Approved by: 
 
 
/s/ Louise Ho 
________________________   _______________________ 
Louise Ho      Jerome D. Gruber 
Finance Director     City Manager 
 
Attachment:  Fund Balance Policy for the General Fund (draft) 
 



Resolution No. 09-24 
Adopted 
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RESOLUTION  NO. 09-24 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
AUTHORIZING THE ESTABLISHMENT OF A GENERAL FUND RESERVE POLICY 
 
 

WHEREAS,  the City Council of the Town of Atherton would like to improve financial 
performance, maintain financial solvency, protect against economic uncertainty, and provide a 
reserve for emergency; and 

 
WHEREAS, the City Council desires to establish a reserve fund policy. 

 
 NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton does hereby approve the establishment of a General Fund Reserve Policy in the form 
attached as Exhibit A and by reference made a part hereof.  
 
 * * * * * * * * * * * * 
 
 I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on the  17 th  day 
of June, 2009, by the following vote: 
 
AYES:       Council Members:           
NOES:        Council Members: 
ABSENT:   Council Members: 
ABSTAIN:  Council Members: 
 
       ________________________ 

      Jerry Carlson, MAYOR 
       Town of Atherton 
ATTEST: 
 
 
___________________________ 
Theresa N. DellaSanta, Deputy City Clerk 
 
APPROVED AS TO FORM: 
 
 
_______________________ 
Wynne Furth, City Attorney 
 



        Town of Atherton 

Fund Balance Policy for the General Fund 
 
Purpose 

To help the Town provide quick response to weather economic uncertainty, unexpected situations such 
as natural disasters, provide sufficient cash flow to avoid the need for short‐term borrowing.  The policy 
establishes  the appropriate  level of  reserves which  the Town of Atherton will strive  to maintain  in  its 
General Fund balance, how  the  target  fund balances will be  funded; and  the  conditions under which 
fund balances can be used. 

For purposes of this Policy, the definition of “reserves”  is  limited to the portion of fund balance that  is 
unreserved.  Unreserved is to mean not set aside for existing legal obligations of the Town. 

1.  Amounts Held in Reserve 

The Town of Atherton will strive to hold the amounts listed below in General Fund balance, expressed as 
a  percentage  of  the  Town’s  annual  operating  expenditures  of  General  Fund.    These  amounts  are 
expressed as goal ranges to recognize that fund balance levels can fluctuate from year to year due to the 
normal course of Town government operations. 

• 20‐25%  ‐ Budget  Stabilization Reserve  for  economic  uncertainty,  possible  State  borrowing  of 
Town’s fund, known or anticipated future obligations. 

• 15‐20%  ‐ Emergency Disaster Reserve  for unforeseen events  such as  sudden and unexpected 
natural disasters, catastrophic accidents. 

• 5‐10% ‐ Working Capital to provide sufficient cash flow. 

2. Funding Target Fund Balance 

Funding of General Fund balance targets will generally come from excess revenues over expenditures or 
one‐time revenues.  The reserves will be funded in the following priority order: 

• Economic uncertainty 

• Emergency Disaster 

Budget/Fund Balance Policy General Fund 6_09 Exhibit A 
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• Working Capital 

• Self‐insurance Reserve  

• GASB 45 unfunded post‐employment benefits other than pensions (retiree health‐care) 

• Capital improvement projects 

3. Conditions for Use of Reserves 

The  use  of  reserves  shall  be  limited  to  unanticipated,  non‐recurring  needs,  or  anticipated  future 
obligations.  Fund balances shall not be used for normal or recurring annual operating expenditures.   

The  City Manager  is  authorized  to make  recommendation  to  City  Council  for  use  of  reserve.    The 
recommendation  shall  be  accompanied  by  a  plan  for  the  replenishment  of  the  reserve  to  the  City 
Council. 

In no circumstances shall the total General Fund reserve balance drops below 15% of the Town’s annual 
operating expenditures for the General Fund. 

 

 

 

 

 

 



Item No. 24 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
    
FROM:  JEROME D.  GRUBER, CITY MANAGER.  
 
DATE: FOR THE MEETING OF JUNE 17, 2009  
 
SUBJECT: DESIGNATE TWO CITY COUNCIL REPRESENTATIVES 

AND ONE ALTERNATE STAFF MEMBER TO THE 
PENINSULA CITIES CONSORTIUM FOR HIGH SPEED RAIL 
AND ADOPT RECOMMENDED GUDING PRINCIPLES 

 

RECOMMENDATION:    

1. It is recommended that Council designate two Council Members and one alternate 

staff member to the Peninsula Cities Consortium (PCC) for High Speed Rail and 

establish a scope of authority for designees. 

 
2. Adopt recommended guiding principles. 

 
BACKGROUND:  

A number of Peninsula Cities have been meeting informally over the past few months to 

discuss High Speed Rail and with the signing of an MOU by five of the participating 

cities, the Peninsula Cities Coalition (PCC) will transition to a more formal body, with 

public meetings noticed under California’s Brown Act, etc. Brown Acct guidelines 

require that committees whose task extends beyond six months should be considered a 

standing committee subject to the open meeting requirements of the Brown Act. Since 

Atherton ratified the MOU at its May 20, 2009 Council meeting, it is clear that the PCC 

  



  

will be active in High Speed Rail issues well beyond six months and will be subject to the 

Brown Act requirements. The designated TWO Council Members and one alternate may 

attend meetings, but each City shall have only one vote.  

 

GUIDING PRINCIPLES: 

The Towns representatives will be guided by the following principles: 

▪  The Town recognizes that High Speed Rail, if done correctly, has the 

potential to minimize adverse impacts. 

▪  While acknowledging that the current direction for the San Jose to San 

Francisco High Speed Train project is to use the Caltrain right-of-way as 

the high speed rail corridor between San Jose and San Francisco, the 

Town is open to and could support alternative alignments.  

▪ The Council representatives will be guided by the Town of Atherton 

Scoping Comments for California High Speed Rail Authority’s San 

Francisco to San Jose High Speed Train (HST) Environmental Impact 

Report/Environmental Impact Statement (EIR/EIS). 

▪ The Town is supportive of operating conditions along the Caltrain right-

of-way that would be conductive to a high speed rail intercity connection 

in San Jose, with improved Caltrain commuter rail service between San 

Jose and San Francisco.  

▪ The Town Council representatives shall provide regular reports to the 

Council on the activities of the Peninsula cities Consortium. 

▪ The Town representatives will promote the use of CEQA and NEPA 

environmental requirements being applied to the high speed rail project 

and may oppose any legislative actions that reduce these requirements, on 

behalf of the Town. 

 

FISCAL IMPACT: 

There is no fiscal impact. 



RESOLUTION 09-19 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
DESIGNATE TWO CITY COUNCIL REPRESENTATIVES AND ONE ALTERNATE 
STAFF MEMBER TO THE PENINSULA CITIES CONSORTIUM FOR HIGH SPEED 
RAIL AND ESTABLISH RECOMMENDED GUIDING PRINCIPLES 
 
 
WHEREAS, The Towns representatives will be guided by the following principles: 
 

▪ While acknowledging that the current direction for the San Jose to San Francisco High 

Speed Train project is to use the Caltrain right-of-way as the high speed rail corridor 

between San Jose and San Francisco, the Town is open to and could support alternative 

alignments. 

▪ The Council representatives will be guided by the Town of Atherton Scoping 

Comments for California High Speed Rail Authority’s San Francisco to San Jose High 

Speed Train (HST) Environmental Impact Report/Environmental Impact Statement 

(EIR/EIS). 

▪ The Town is supportive of operating conditions along the Caltrain right-of-way that 

would be conductive to a high speed rail intercity connection in San Jose, with improved 

Caltrain commuter rail service between San Jose and San Francisco. 

▪ The Town Council representatives shall provide regular reports to the Council on the 

activities of the Peninsula cities Consortium. 

▪ The Town representatives will promote the use of CEQA and NEPA environmental 

requirements being applied to the high speed rail project and may oppose any legislative 

actions that reduce these requirements, on behalf of the Town. 

 
  NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton, California does hereby approve designation of two Council Members and one alternate 
staff member to the Peninsula Cities Consortium (PCC) for High Speed Rail and hereby adopts 
Resolution 09-19 establishing recommended guiding principles.  

 
I hereby certify that the foregoing Resolution was duly and regularly passed and adopted by the 
City Council of the Town of Atherton at a regular meeting thereof held on the 17th  day of June 
2009 by the following vote: 
 

Resolution 09-19 
Adopted June 17, 2009 



Resolution 09-19 
Adopted June 17, 2009 

AYES:  COUNCILMEMBERS:  
NOES:  COUNCILMEMBERS:  
ABSENT: COUNCILMEMBERS:  
ABSTAIN: COUNCILMEMBERS:  
 
 
             
ATTEST:      Jerry Carlson, MAYOR 

      TOWN OF ATHERTON 
      
Theresa DellaSanta, Deputy City Clerk 
 
 
APPROVED AS TO FORM: 
 
______________________________ 
Wynne S. Furth, City Attorney 
 



Item No. 25 
 
 

 

 
Town of Atherton 

  
 
 

 TO:  HONORABLE MAYOR AND CITY COUNCIL 
    
 FROM: JERRY GRUBER, CITY MANAGER 

 
DATE: FOR THE CITY COUNCIL MEETING OF JUNE 17, 2009 
 
SUBJECT: ADOPTION OF MEMORANDUM OF UNDERSTANDING BETWEEN 

THE ATHERTON POLICE OFFICERS’ ASSOCIATION AND THE 
TOWN OF ATHERTON FOR THE PERIOD OF JULY 1, 2008 THROUGH  
SEPTEMBER 30, 2013 

 
 

 RECOMMENDATION 
 
Adopt the attached Memorandum of Understanding between the Town of Atherton and the 
Teamsters Local No. 856, for the period of July 1, 2008 through September 30, 2013, and 
authorize the Mayor to execute the agreement on behalf of the Town. 
 
INTRODUCTION: 
 
The last Memorandum of Understanding (MOU) between the Town and the Union covered the 
period of July 1, 2005 through June 30, 2008.  The Town’s management negotiating team has 
met and conferred with Union representatives regarding reaching a new agreement.  The attached 
Memorandum of Understanding reflects the proposed agreement which has been reached 
between the negotiators on behalf of the Town and the Union.  The MOU, if adopted by Council, 
would be effective July 1, 2008 through September 30, 2013. 
 
The Union’s general membership met on February 4, 2009 and ratified the provisions of this 
proposal. 
 
The proposed MOU has been reviewed by the Union, the City Attorney and the Town’s labor 
relations counsel. 
 
ANALYSIS: 



 
Salary: 
 
Adoption of the MOU would implement salary adjustments for APOA Employees, effective  
July 1, 2008, representing an average annual increase for Fiscal Year 2008-09 of 3.9%.  The 
salary adjustment represents the 70th percentile pay range of comparator positions with 
comparator agencies for APOA positions for base salary, assignment pay, the value of PERS 
EPMC (employer paid member contribution into Public Employees Retirement System (PERS), 
and the employer cost of the following benefits:  health, vision, dental, clothing, deferred 
compensation, life insurance, LTD, career incentive, and holiday pay.   
 
Calculations will be done using the applicable compensation comparison of salaries and benefits 
that have been set by August 15 of that year, for implementation on or before September 15, of 
that year.  Salaries will then be adjusted as may be necessary, based upon the survey of 
benchmark agencies, to bring total compensation for each classification up to the 70th percentile.  
Any such salaries increases will be effective on the first pay period that begins on or after July 1, 
2008, October 1, 2009, October 1, 2010, October 1, 2011 and October 1, 2012 (with the removal 
of the top and bottom salaries in the array for calculation purposes). 
 
The attached Memorandum of Terms of Settlement provides a summary of the proposed changes 
to the existing MOU. 
 
FISCAL IMPACT: 
 
The fiscal impact for FY 2008-2009 represents a 3.9% increase in salary/benefits for APOA 
Employees.  These adjustments represent a total dollar cost of $90,717.00, and no adjustment is 
required in the existing FY 2008-2009 Budget to accommodate these changes. 
 
Attachment:   
 

1) Summary of Agreement 
2) Proposed Memorandum of Understanding  

 



Potential Tentative Agreement  
Between 

The Town of Atherton  
And  

The Atherton Police Officers’ Association 
 

 
The Town of Atherton and the Atherton Police Officers’ Association have agreed to the 
following modifications to the MOU expiring on June 30, 2008. 

 
• Article I, Section I – Term – The term of this MOU shall be July1, 2008 through 

September 30, 2013.  This MOU shall apply to employees with in job 
classifications covered by this MOU and in the Town’s active employment on the 
effective date of this Agreement and thereafter. 

• Article I, Section 2 – Successor MOU - Ninety (90) days prior to the termination of 
this MOU, the Association or Town shall notify the other party in writing if it wishes 
to modify the MOU.  In the event that such notice is given, negotiations shall begin 
as soon as possible after the notice but not later than August 1, 2013, unless mutually 
agreed upon otherwise.  This Agreement shall remain in full force and be effective 
during the period of negotiations and until ten days following written notice of 
termination of this Agreement provided to the other party. 

• Article IV, Section 1 – Wages – The monthly salaries for full-time employees 
shall be increased on the first pay period that begins on or after July 1, 2008. 

 
• The Town will conduct a compensation survey of the benchmark agencies using 

the applicable compensation comparison of salaries and benefits that have been 
set by August 15 of that year, for implementation on or before September 15, of 
that year.  Salaries will then be adjusted as may be necessary, based upon the 
survey of benchmark agencies, to bring total compensation for each classification 
up to the 70th percentile.  Any such salaries increases will be effective on the first 
pay period that begins on or after July 1, 2008, October 1, 2009, October 1, 2010, 
October 1, 2011 and October 1, 2012.  As the new salaries are established, an 
updated salary schedule shall be developed and considered an appendix to this 
MOU.  A copy will be provided to the APOA. 

 
• The parties agree to a side letter regarding reopening Section 1 Wages for 

October, 2010, October 2011 and October 2012. 
 

• Article IV, Section 4 – Insurance Coverage C. – Effective January 1, 2009, an 
employee who elects no medical coverage through the Town shall receive 50% of 
the monthly Blue Shield Premium rate (employee only, employee + one, or 
employee + 2 or more) for which the employee last elected and is currently 
eligible for during the open enrollment period.  The minimum payment shall 
per $300 per month.  This payment shall be made quarterly. 

 



• Article IV, Section 5 – Acting Pay – Employees shall receive acting pay of 5.0% 
for each full work day (8/10/12 hours) that they are assigned to act in a higher 
paid classification. 

 
• Article IV Section 7: Uniform Allowance – The Town will pay the Uniform 

Allowance in one payment.  The allowance will be prorated for those employees 
who leave prior to the completion of the full year 

 
• Article IV, Section 9 Retirement – A – Effective on adoption of the agreement, 

but to be used in the 2008 salary survey, the Town agrees to increase the Town’s 
payment of the employee’s share of PERS required employee contribution to 
7.0%. 

 
• Article IV Section 9 Retirement – D – The Town agrees to provide the non-sworn 

employees in this bargaining unit who are in PERS Miscellaneous Plan 2.0% @ 
55, with any modified retirement benefit granted to the bargaining unit 
represented by Teamster Local 856. The Town will meet with the APOA prior 
to implementing the modified retirement formula terms and conditions.  The 
APOA membership will have the right to accept or reject the terms of the 
modified retirement formula. 

 
• Article IV, Section 12 – Sick Leave – Sick leave shall be accumulated at a rate of 

3.69 hours per biweekly pay period.  Sick leave shall be accumulated to a 
maximum of one thousand (1000) hours.  There shall be no maximum on sick 
leave accumulations. 

 
• Article IV, Section 14 – Holidays – The Town will add Martin Luther King Day 

(Third Monday in January) to the list of recognized Holidays in Section 14. 
 

• Article IV, Section 15 – Vacation – Employees shall be allowed to have the Town 
buy back accrued vacation, with the approval of the City Manager, under the 
following: 

o Accumulation at 15 days per year – 5 days of buy back by the Town per 
year 

o Accumulation at 20 days per year – 10 days of buy back by the Town per 
year 

 
• Article IV, Section 15 – Vacation – Vacation shall be accrued, per biweekly pay 

period, for regular full-time employees at the following rates: 
o Less than three years of service – 10 working days per year 
o Three years of service to eight years of service – 15 working days per year 
o Eight years of service and above – 20 working days per year  

 
• Article IV Section 18 Overtime Pay – This language shall replace the current 

MOU language effective upon adoption of the MOU by the Town Council. 



o Over time shall be paid to an employee at the rate of 1.5 times the 
employee’s hourly rate of pay or at the option of the employee; the 
employee shall receive Compensatory time at the rate of 1.5 times the 
employee’s hourly rate of pay.  

o The calculation of overtime shall include all hours in paid status. 
o Employees shall be eligible for overtime based on the following: 

 Sworn employees, who are on a 12 hour work schedule, shall 
be eligible for overtime or compensatory time for all hours 
paid in excess of 84 hours in a 14 day work period. 

 Sworn employees, who are on a 10 or 8 hour work schedule, 
shall be eligible for overtime or compensatory time for all 
hours paid in excess of 80 hours in a 14 day work period. 

 Non-sworn employees shall be eligible for overtime or 
compensatory time for all hours for all hours paid in excess of 
40 hours in a 7 day work period. 

o The Town can provide written notice to the Union to solely reopen 
Section 18 Overtime Pay of the MOU between the parties.  If the 
Union requests the Town and the Union shall meet and confer 
regarding the impacts of the Towns proposed changes to Section 18 
Overtime Pay of the MOU.  In order to reopen Section 18 Overtime 
Pay of the MOU, the Town  must determine that there is a lack of 
funds or there has been a pattern of abuse of overtime.  

o The Town has exercise the Fair Labor Standards Act (FLSA) Section 
207 (k) for its law enforcement personnel.  The exemption is set forth 
in Section  553.230 of the Code of Federal Regulations. 

 
• Article IV Section 21 Compensatory Time – A maximum of eighty four (84) sixty 

(60) hours of compensatory time may be used during the year.  An employee’s 
compensatory time blank shall not exceed 84 hours, all overtime compensatory 
time earned after that amount will be paid at the appropriate overtime rate.  

 
• Article IV Section 23: Bilingual Pay – An employee capable of speaking Spanish 

or any language designated by the Town and Spanish at a fluency level 
satisfactory to the Town shall receive $100.00  $200.00 per month as a full-time 
agent in addition to any other compensation to which the employee is otherwise 
entitled. 

 
• Article IV Section 24: Educational Reimbursement – The Town shall establish a 

$2000.00 annual educational reimbursement plan.  Employees who successfully 
complete courses, approved by the Chief of Police, in law enforcement or a 
degree program may receive up to $ 1000.00 400.00 reimbursement each year. of 
the MOU until funds are depleted.  At the end of the calendar year, any unused 
amount in the plan shall be distributed to participants in the plan during that year 
on an equal basis provided that such additional payments to participants shall be 
based on actual expenditures incurred by the participants.   

 



• Article IV Section 27 Physical Fitness Program – During the course of this 
Agreement, a physical fitness incentive program shall be instituted after the Town 
and Association agree upon the program’s content.  The Physical Fitness Program 
shall be implemented and maintained in accordance with the Department’s 
Wellness Policy.  The Department’s Wellness Policy shall comply with all 
appropriate State and Federal statutes. 

 
• Article IV, Section 31 – Assignment Pay – An employee when qualified and 

assigned by the Chief or his/her designated representative to act in the capacity of 
School Resource Officer, REACT Officer, Motorcycle Officer or any assignment 
designate by Chief of Police and approved by the City Manager shall receive 
assignment pay in addition to regular pay in an amount equal to 5% of the 
employee’s base salary for each full shift the employee is so assigned… 

 
• Article IV Section New Jury Duty – An employee required to report for jury duty 

shall be granted a leave of absence with pay from his/her assigned duties until 
released by the court, provided the employee remits to the Town all fees received 
for such duties, other than mileage or subsistence allowances, as soon as the 
employee receives such fees.  The employee must report to work for any portion 
of the work day that the employee is not required to be absent due to jury duty, 
unless prior arrangement have been made with the Chief of Police. 

 
• Classification Studies – The Town is withdrawing its proposal for a classification 

study for the CSO classification, if the APOA agrees to the following: 
o The CSO/Dispatcher classification will be Create to recognize dispatching 

functions. 
 There will be no CSO classification study. 
 A title and job specification will be developed for the 

CSO/Dispatcher classification and will be the same as the current 
CSO except for the following: 

 Dispatcher will be added to the CSO class title. 
 The CSO will perform dispatching duties as assigned. 
 The current CSO classification will remain as part of the 

bargaining unit. 
 Effective July 1, 2008, the CSO/Dispatcher classification top step 

will be placed at 13.5% below the Dispatcher Classification top 
step to recognize dispatching functions. 

  The CSO shall not be eligible for acting pay. 
o The Town shall conduct a classification study for the Communications 

Supervisor classification. 
 The 2008 compensation for the Communications Supervisor 

classification shall be determined by maintaining the differential in 
effect on June 1, 2008 between the Communication Supervisor and 
the Dispatcher classifications.   

 The classification study shall be started within 60 days of adoption 
of the terms of the MOU by the Town Council. 



 The classification study shall be completed within 6 months of 
adoption of the terms of the MOU by the Town Council. 

 The Town will meet with the APOA upon the completion of the 
classification study.  The Town will review and respond to the 
APOA inquires. 

 The compensation portion of the classification study shall be 
implemented with the 2009 general salary increases. 

 
• Article New Section New: Labor/Management Committee – The Town and the 

APOA agree to create a Labor/Management Committee.  The Labor/Management 
Committee shall discuss the following topics: 

 
 Catastrophic Leave Program 

• Catastrophic Leave Program shall be the first item to be 
discussed by the Labor/Management Committee. 

• It is expected that the Labor/Management Committee shall 
complete its discussions regarding the Catastrophic Leave 
Program within 120 days after the adoption of the MOU 
and provide a written proposal to the City Manager/Town 
Council for there review and action. 

 Retiree Medical Health Savings Account 
 Wellness Policy - Modifications 
 Or other mutually agreed upon issues 

o The Committee shall be comprised of up to two individuals representing 
the Town and up to two individuals representing the APOA.   

o Meetings may be requested by either party and they shall be scheduled by 
mutual agreement between the Department and the APOA. 

o The committee shall not discuss issues related to disciplinary actions. 
o The committee shall begin to meet no later than 90 days after the adoption 

of the MOU. 
 
All other sections of the MOU shall remain unchanged except for the updating on 
necessary dates and housekeeping items. 
 
 
For the Town of Atherton   For the APOA 
 
 
_________________________  __________________________ 
 
 
_________________________  __________________________ 
 
 
      __________________________ 
 



 
__________________________ 

 
 

__________________________ 
 

DATE:____________________ 
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MEMORANDUM OF UNDERSTANDING 
 

 BETWEEN 

THE TOWN OF ATHERTON 

AND 

THE ATHERTON POLICE OFFICERS' ASSOCIATION 
 
 

FOR THE PERIOD July 1, 2008 THROUGH September 30, 2013 
 

This Memorandum of Understanding (hereinafter referred to as "MOU") is made this fifteenth day of 
February, 2006, by the Town of Atherton (hereinafter "Town" or "Employer"), and the Atherton Police 
Officers' Association (hereinafter "Association" or "Employee Organization").  The use of the terms 
"Memorandum of Understanding," "MOU," and "Agreement" is to be construed to mean the same as the 
term "Memorandum of Understanding" contained in Section 3505.1 of the California Government Code, 
commonly known as the Meyers-Milias-Brown Act. 

 

ARTICLE I 
TERM OF MEMORANDUM 

Section 1: Term 

The term of this MOU shall be July 1, 2008 through September 30, 2013.  This MOU shall apply to 
employees within job classifications covered by this MOU and in the Town’s active employment on 
the effective date of this Agreement and thereafter. 

Section 2: Successor MOU 

Ninety (90) days prior to the termination of this MOU, the Association or Town shall notify the other party 
in writing if it wishes to modify the MOU.  In the event that such notice is given, negotiations shall begin 
as soon as possible after the notice but not later than August 1, 2013, unless mutually agreed upon 
otherwise.  This Agreement shall remain in full force and be effective during the period of negotiations and 
until ten days following written notice of termination of this Agreement provided to the other party. 

ARTICLE II 
RECOGNITION 

Pursuant to Ordinance Number 377 of the Town of Atherton, and provisions of the applicable state law, 
the Atherton Police Officers' Association is recognized as the exclusive representative for the purpose of 
meeting and conferring on matters within the scope of representation for employees assigned to the 
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classifications listed in Article IV, Section 1 of this MOU.  The classifications listed in Article IV, Section 
1 and subsequent additions thereto or deletions therefrom shall constitute appropriate units. 

ARTICLE III 
PURPOSE 

The purpose of this Agreement is: to promote and provide harmonious relations, cooperation and 
understanding between the Town and the Employees covered herein; to provide an orderly and equitable 
means of resolving differences which may arise under this Agreement, and to set forth the full agreements 
of the parties reached as a result of meeting and conferring in good faith regarding wages, hours and other 
terms and conditions of employment of the employees represented by the Atherton Police Officers' 
Association. 

 

ARTICLE IV 
WAGES AND BENEFITS 

Section 1: Wages 

A. Monthly salary ranges for full-time employees shall be increased on the first pay period that 
begins on or after July 1, 2008. 

       Job Classification    Step A      Step B        Step C       Step D        

POLICE-CIVILIAN 

                  Police Dispatcher   

      Communications   
      Supervisor 

      Community      
      Service Officer 

 Police Trainee        

POLICE-SWORN 

     Police Officer (80 hrs)  

     Sergeant (80hrs)                  

Police Officer (84 hrs)  

Sergeant (84hrs)   

A. Employees may progress from Step A to Step B six (6) months after their hire date or 
date of entry into the job classification provided they have received a satisfactory 
performance evaluation conducted by the Town.  Employees may progress from Step B 
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to Step C twelve (12) months after the date of entry into Step B, provided they have 
received a satisfactory performance evaluation conducted by the Town.  Employees 
may progress to Steps D on the anniversary date following their entry into Step C.  
Progression to Step D is based upon such factors as experience, certifications, etc., and 
a satisfactory performance evaluation conducted by the Town.  Progression between 
Steps is not automatic, but depends upon an evaluation of performance. 

B. Changes between ranges and/or steps shall be made at the beginning of the pay period 
immediately following the employee’s anniversary date. 

C. Sergeants exercise supervisory responsibilities and are considered supervisory 
employees within the meaning of the Town’s municipal code. 

 
The Association and the Town agree that all positions covered under this MOU will be 
compensated at the 70th percentile utilizing the following benchmark agencies:  Palo Alto, 
Redwood City, Menlo Park, San Mateo County Sheriff’s Department, Hillsborough, Millbrae, 
San Carlos, Los Gatos, Belmont, Brisbane, San Bruno, and Los Altos.  The “compensation” 
used for this comparison includes base salary, assignment pay, the value of PERS EPMC 
(employer paid member contribution), and the employer cost of the following benefits:  health, 
vision, dental, clothing, deferred compensation, life insurance, LTD, career incentive, and 
holiday pay, as reported by the Employee Relations Service on their Web Site of municipal 
compensation for Bay Area cities. For purposes of the 70th percentile calculation, the top and 
bottom salaries in the ranking of comparator positions in the comparator agencies shall be 
eliminated.  The “compensation” used for this comparison expressly excludes the value of a 
PERS retirement benefit. 
 
The Town will implement salary increases during the term of this MOU as follows: 
 
The Town will conduct a compensation survey of the benchmark agencies using the applicable 
compensation comparison on salaries and benefits that have been set by August 15 of that year, 
for implementation on or before September 15 of that year.  Salaries will then be adjusted as 
may be necessary, based upon the survey of benchmark agencies, to bring total compensation 
for each classification up to the 70% percentile.  Any such salary increases will be effective on 
the first pay period that begins on or after July 1, 2008, October 1, 2009, October 1, 2010, 
October 1, 2011, and October 1, 2012, unless the Town exercises the stipulation of the attached 
Side Letter. As the new salaries are established, an updated salary schedule shall be developed 
and considered an appendix to this MOU.  A copy will be provided to the APOA. 
 

Section 2: P.O.S.T. Certificate 

Any officer receiving an intermediate P.O.S.T. certificate shall receive an incentive of two and one-half 
percent (2.5%) in wages above the base salary.  Any officer receiving an Advanced P.O.S.T. certificate 
shall receive an incentive of five percent (5%) in wages above the base salary. The maximum P.O.S.T. 
incentive is 5.0%.   

Section 3: Per Diem Expense 
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The Town shall provide suitable lodging or reimburse expenses incurred pursuant to current 
reimbursement rates for employees assigned to mutual aid, riot or civil demonstrations, or training where 
employees are required to remain overnight.  The Town shall provide meals or reimburse for meals 
pursuant to current reimbursement rates for employees assigned to mutual aid and/or training. 

Section 4: Insurance Coverage 

A. Effective January 1, 2009, , the Town-paid medical premium cap is to increase to an 
amount which reflects 85% of the then-prevailing Blue Shield HMO rate for 3+ party, 2 
party and 1 party plans. Employees selecting a health plan whose premium exceeds the 
above stated amounts will be required to pay the difference. In addition, the Town will 
pay for 85% of the Dental and Vision plan costs. Effective January 1, 2008, the Town-
paid medical premium cap is to increase to an amount which reflects 90% of the then-
prevailing Blue Shield HMO rate for 3+ party, 2 party and 1 party plans. An employee 
whose health plan premium exceeds the above stated amounts will be required to pay 
the difference. In addition, the Town will pay for 90% of the Dental and Vision plan 
costs. 
 
Effective January 1, 2009, an employee who elects no medical coverage through the 
Town shall receive 50% of the monthly Blue Shield Premium rate (employee only, 
employee + one, or employee + 2 or more) for which the employee is eligible during the 
open enrollment period.  The minimum payment shall be $300 per month.  This 
payment shall be made quarterly. 
 

B. The Town shall establish a flexible spending plan under Internal Revenue Code section 
125, which shall include dependent care provisions under Internal Revenue Code 
section 129.  Employees may participate in the flexible spending plan according to its 
terms as may be in effect from time to time, and those employees who are participating 
shall be responsible for their monthly participation fee. 

 
C. During the second year of the agreement, the parties agree that upon request, they will 

meet to explore alternate medical plans. During this same time period, the parties will 
explore the creation of a Retirement Medical Health Savings Plan. 

 
D. Each employee who has retired from the employment of the Town while in a job 

classification covered by this MOU shall receive a Town contribution of Sixteen 
Dollars ($16.00) per month for health insurance under PERS health plan.   

Employees having retired or retiring from the employment of the Town while in a job 
classification covered by this MOU with twenty (20) or more years of employment 
service with the Town shall receive $200.00 per month for health coverage so long as 
such retired employee maintains PERS health insurance.  Such $200.00 per month 
payment shall be the total payment for such retired employees except that for each 
additional full year of employment service with the Town beyond twenty (20) years of 
employment, the retired employee shall receive an additional $10.00 per month for each 
such full year of employment.   
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For employees retiring on or after December 1, 2005, with 20 or more years of service, 
the additional monthly amount will be $20.00, instead of $10.00 as indicated in the 
paragraph above. 

Employees having retired or retiring on disability from the employment of the Town 
while in a job classification covered by this MOU, and said disability arising from 
employment with the Town, shall receive $200.00 per month for health coverage so 
long as such retired employee maintains PERS health insurance and for such period of 
time as the individual is totally disabled from employment as determined by the City 
Manager with recourse to the grievance procedure.  Such $200.00 per month payment 
shall be the total payment for such retired employee.   

Notwithstanding the foregoing or type of retirement, the total monthly payment from 
the Town shall not exceed the actual cost of PERS health insurance obtained by the 
retired employee.  As a condition of the foregoing, retired employees shall provide the 
Town with proof of PERS insurance coverage and a continuation thereof in a form 
satisfactory to the Town at such times as it might request such.  The retiree medical 
benefit provided for by this section may not be resumed when a retired employee 
discontinues PERS health insurance coverage. 

There is no intent to vest any payment or benefit, medical or otherwise, in any employee 
retired from the employment of the Town or who might retire from the employment of the 
Town in the future.  No level of medical benefit is intended to be guaranteed to any such 
retired employee. 

Section 5: Working In A Higher Classification 

Upon specific assignments by the Department Head or his designated representative, an employee may be 
required to perform duties of a higher classification.  Such assignments shall be made only to existing 
authorized positions, which are not actively occupied due to the temporary absence of the regularly 
appointed employee.  Such assignments shall not be made to vacant positions except in accordance with 
the rules pertaining to temporary or provisional appointments. 

Employees specifically assigned to duties of a higher classification shall be compensated at the rate five (5) 
percent for each full work day (8/10/12 hours) that they are assigned to act in a higher paid classification. 
Employees may be returned to their original assignment at any time at the discretion of the Chief of Police, 
and such return shall not be considered punitive action nor subject to any appeal. 

Section 6: Life Insurance 

The Town shall provide a life insurance plan in the amount of $50,000 for Police-Civilian classifications 
and $50,000 for Police-Sworn classifications with the premium for said insurance to be paid solely by the 
Town if allowable by the Provider of said insurance plan currently in effect with the Town.  Employees 
may purchase supplemental insurance up to $100,000 at their own cost using the Town's Provider in 
accordance with conditions established by the Provider.  Such additional premiums may be paid through 
payroll deduction.  The Town does not guarantee that the Provider will offer such supplemental insurance 
program. 
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Section 7: Uniform Allowance 

Payment of uniform allowance shall be $675.00 for Police-Sworn classifications and $475.00 for Police-
Civilian classifications.. The amount advanced is subject to all withholding taxes.  Effective April 2009, 
The Town will pay the Uniform Allowance in one payment.  The allowance will be prorated for those 
employees who leave prior to the completion of the full year. 
 
Employees are required to purchase and maintain uniforms in accordance with Departmental Rules and 
Regulations.  The Town shall repair or replace uniforms damaged in the line of duty.  The determination 
by the Town as to whether an item shall be repaired or replaced shall be based on what makes the uniform 
most presentable, not what is least expensive. 

Each full-time new employee hired after June 15, 2000 will be given uniforms consistent with the 
uniforms needed for the applicable position. New Police Officers will be given the following uniforms and 
equipment: 

 4 Uniform Shirts (Short or long sleeved – at least one long) 
 3 Uniform Pants 
 1 Uniform Jacket 
 10 Atherton Police Department shoulder patches 
 1 Nameplate 
 1 Black basketweave belt 
 1 Uniform tie and tiebar 
 1 pair shoes or boots 
 1 Uniform hat 
 All leather gear except firearm holster and chemical agent holder 
  Sam Browne 
  Belt keepers 
  Handcuffs and case 
  Baton ring 
  Magazine pouch 
 
New Dispatchers will be given the following uniforms and equipment: 
 
 4 Uniform shirts (Short or long sleeved – at least one long) 
 3 Uniform pants 
 1 Uniform tie and tie clip 
 1 Uniform jacket or sweater 
 10 Atherton Police Department shoulder patches 
 1 Nameplate 
 1 Blackweave belt 

New, full-time employees hired after June 1, 2000 will not be eligible for clothing allowance until the 
beginning of the first quarter after they have been with the Department for one year. 

Section 8: Compensation Insurance 

Each employee shall continue to be covered under a Workers' Compensation Program as required by State 
law. 
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Section 9: Retirement 

A. Effective on adoption of the agreement, but to be used in the 2008 salary survey, the 
Town agrees to increase the Town’s payment of the employee’s share of PERS 
required employee contribution to 7.0%.  Sworn employees will pay the 2% of the 
employer’s contribution required by PERS. 

B. The Town shall provide the PERS 1959 Survivor Benefits at a rate of $3.50 per 
month per employee.  Employee cost of $2.00 per month shall be paid through 
employee payroll deduction. 

C. Sworn police officers shall be entitled to have their retirement benefits calculated on 
the basis of their single highest salary year. 

D. Nonsworn employees covered by this agreement will continue to be covered by the 
Public Employee Retirement System (PERS), 2% at 55.  The Town agrees to 
provide the non-sworn employees in this bargaining unit, who are in the PERS 2% 
@55 formula with any modified retirement benefit granted to the bargaining unit 
represented by Teamster Local 856. The Town will meet with the APOA prior to 
implementing the modified retirement formula terms and conditions.  The APOA 
membership will have the right to accept or reject the terms of the modified 
retirement formula.. 

 
  E.   The Town will provide for unused sick leave to be credited toward PERS   service 

time at retirement. 
 

Section 10: Deferred Compensation Plan 

The Town shall provide non-sworn employees covered by this MOU with a contribution of 2% of their 
base salary to the ICMA Retirement Corporation's Deferred Compensation Program effective with the first 
payroll after July 1, 2000. This contribution is contingent upon a matching contribution by the employee. 

Section 11: Physical Agility Testing Requirement 

All sworn police officer applicants and promotional applicants must successfully pass a physical agility 
test as required by the Chief of Police.  Physical agility testing for all existing employees, other than 
promotional applicants will be voluntary. 

Section 12: Sick Leave 

Sick leave shall be accumulated at a rate of 3.69 hours per biweekly pay period.  There shall be no 
maximum on sick leave accumulations. 

Employees using less than 32 hours sick leave per calendar year are eligible to participate in a sick leave 
incentive program in which sick leave may be converted to vacation time during the following calendar 
year.  Employees with less than five (5) years continuous service cannot participate in the program.  
Employees with more than five (5) years but less than ten (10) years continuous service may receive one 
(1) hour vacation time for each eight (8) hours sick leave not used during the previous year.  Employees 
with more than ten (10) years continuous service may receive two (2) hours vacation time for each eight 
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(8) hours of sick leave not used during the previous calendar year.  All vacation time credit will be rounded 
to the nearest whole hour. 

Section 13: Probationary Period 

Employees shall serve an eighteen (18) month probationary period upon hire and a one (1) year 
probationary period after promotion to a higher job classification. 

Section 14: Holidays 

 A) The Town's designated holidays are as follows: 

  January 1 

  Third Monday of January (MLK Day) 
  February 12 
  Third Monday of February 
  Last Monday of May 
  July 4 
  First Monday of September 
  Second Monday of October 
  November 11 
  Thanksgiving Day 
  December 25 

B) All employees shall receive eight (8) hours of credit to their holiday balance during the 
first pay period of the year in recognition of a personal holiday. This time off may be 
taken as determined by the employee subject to approval of the Chief of Police or 
his/her designee. 

C) Employees who are not scheduled to work on the holiday or who do not work for a full 
shift which commences on a holiday defined in Section A, shall receive eight (8) hours 
of credit to their holiday balance. 

D) Employees who work a full shift which commences on one of the holidays defined in 
Section A shall choose one of the following two compensation alternatives: 

(1) They shall receive their wage at the normal hourly rate and also receive a holiday hour 
credit equal to the number hours worked in the shift. 

(2) They shall receive their wage at the overtime hourly rate in lieu of any credits to their 
holiday balance. 

E) Employees who are not scheduled to work, but are called into work for temporary 
purposes for any portion of one of the holidays scheduled in Section A shall receive 
holiday credits in accordance with Section C. 

Section 15: Vacation 
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Vacation shall be accrued, per biweekly pay period, for regular full-time employees at the following 
rates: 
 

o Less than three years of service – 10 working days per year 
o Three years of service to eight years of service – 15 working days per year 
o Eight years of service and above – 20 working days per year 

Employees shall be allowed to have the Town buy back accrued vacation, with the approval of the 
City Manager, under the following: 

o Accumulation at 15 days per year – 5 days of buy back by the Town per year 
o Accumulation at 20 days per year – 10 days of buy back by the Town per year 

  An employee desiring to implement this option must submit his/her request at the time of vacation sign-
up for the upcoming year. To be eligible to sell back vacation time, an employee must have a minimum 
balance in excess of one half of his/her annual vacation accrual, after any buy back. 

Section 16: Off-Duty Court Time Reimbursement 

Court time shall be paid at time and one-half (1.5) with a three (3) hour minimum.  Court time continuing 
for more than four (4) hours may be paid at time and one-half (1.5) or by compensatory time off at a rate of 
time and one-half (1.5) at the option of the employee. 

Two (2) hours of court time shall also be paid at straight time when employees receive less than twelve 
(12) hours cancellation of said mandated court appearance by the Town or, District Attorney, or 
Municipal/Superior Court systems. 

Section 17: Bereavement Leave 

 
All employees covered by this MOU shall be allowed paid leave for not more than three (3) working 
days when absent because a death has occurred in the immediate family. For the purpose of 
Bereavement Leave, members of the immediate family include mother, stepmother, father, stepfather, 
mother-in-law, father-in-law, child, grandmother, grandfather, grandchild of the employee, spouse, 
brother, stepbrother, sister, stepsister, cohabitant, or dependent of the employee. Bereavement Leave, 
due to the death of someone who is not a member of the employee’s immediate family, is limited to 
one day per request. Bereavement Leave cannot be accumulated and is not part of the sick leave 
benefit.  
 
In order to receive Bereavement Leave, an employee must make a written or verbal request to the 
appropriate Department Head identifying the relationship of the deceased individual to the employee. 
The Department Head will forward his/her recommendation regarding the leave to the City Manager 
for a final decision as soon as practical. 

 

Section 18: Overtime Pay 

o Over time shall be paid to an employee at the rate of 1.5 times the employee’s hourly 
rate of pay or at the option of the employee; the employee shall receive Compensatory 
time at the rate of 1.5 times the employee’s hourly rate of pay.  

o The calculation of overtime shall include all hours in paid status. 
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o Employees shall be eligible for overtime based on the following: 
 Sworn employees, who are on a 12 hour work schedule, shall be eligible for 

overtime or compensatory time for all hours paid in excess of 84 hours in a 14 
day work period. 

 Sworn employees, who are on a 10 or 8 hour work schedule, shall be eligible for 
overtime or compensatory time for all hours paid in excess of 80 hours in a 14 
day work period. 

 Non-sworn employees shall be eligible for overtime or compensatory time for 
all hours for all hours paid in excess of 40 hours in a 7 day work period. 

o The Town can provide written notice to the Union to solely reopen Section 18 Overtime 
Pay of the MOU between the parties.  If the Union requests, the Town and the Union 
shall meet and confer regarding the impacts of the Towns proposed changes to Section 
18 Overtime Pay of the MOU.  In order to reopen Section 18 Overtime Pay of the 
MOU, the Town must determine that there is a lack of funds or there has been a pattern 
of abuse of overtime.  

o The Town has exercise the Fair Labor Standards Act (FLSA) Section 207 (k) for its law 
enforcement personnel.  The exemption is set forth in Section 553.230 of the Code of 
Federal Regulations. 

Section 19: Long Term Disability 

The Town will continue existing coverage under its disability insurance policy for covered employees.  In 
the event of disability, either service related or not service related, employee compensation from the 
disability insurance or the Town shall not exceed one hundred percent (100%) of the actual salary to be 
paid to the employee at the time of the disability.  Any funds more than one hundred percent (100%) shall 
be reimbursed to the Town. 

Section 20: Paychecks 

Paychecks shall be issued to employees biweekly.  Employees may file with the Town appropriate written 
instruction for the mailing of their paychecks, or for the direct deposit of their paychecks, if available. 

Section 21: Compensatory Time 

As used in this MOU, the term "compensatory time" means time accrued at time and one-half (1.5) in lieu 
of pay for time spent over and above normal duty time and may be taken at the convenience of the duty 
schedule.  A maximum of eighty four (84) hours of compensatory time may be used during the year.  An 
employee’s compensatory time blank shall not exceed 84 hours, all overtime earned after that will be 
paid at the appropriate overtime rate.  
 

 

Section 22: Employee Assistance Program 

The Town shall establish a program for psychological counseling to employees and their dependents, with 
total Town expenditures not to exceed $3,000 for payment of professional psychological counseling fees.  
Employee family groups are entitled to attend up to six (6) sessions with the Town sponsored counselors 
during the term of this agreement when he/she/they determine(s) that psychological counseling is needed 
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to ensure continued good mental health.  In addition, the Town shall provide a stress awareness seminar 
for all employees under the Employees Assistance Program during this contract period. 

Section 23: Bilingual Pay 

Any employee capable of speaking Spanish or any language designated by the Town at a fluency level 
satisfactory to the Town shall receive $200.00 per month as a full-time agent in addition to any other 
compensation to which the employee is otherwise entitled. 

Section 24: Educational Reimbursement 

Employees who successfully complete courses, approved by the Chief of Police, in law enforcement or 
a degree program may receive up to $1,000.00 reimbursement each year. 

Section 25: Drug/Alcohol Screening/Testing 

A policy on Alcohol and Drug Abuse as outlined in Memorandum #44 of the Rules and Regulations of the 
Atherton Police Department shall be utilized for both pre-employment applicants and employees covered 
within this contract. 

Section 26: PERS/Social Security Contingency 

If at any time during the life of this Agreement, the Town becomes required by law to make all new 
employees part of the Social Security System, then all new employees so required will become members 
of the PERS/Social Security Retirement System. 

Section 27: Physical Fitness Program 

The Physical Fitness Program shall be implemented and maintained in accordance with the 
Department’s Wellness Policy.  The Department’s Wellness Policy shall comply with all appropriate 
State and Federal statutes. 
 

Section 28: Hepatitis B Vaccinations 

Hepatitis B vaccinations will be provided to all bargaining unit employees in accordance with applicable 
law. 

Section 29: Alternative Scheduling 

Police-Sworn Uniformed Personnel Assigned to Patrol: Sworn uniformed personnel assigned to patrol 
will be assigned a “12 Plan” work schedule based upon twelve (12) hour workdays and a twenty-eight 
(28) day work cycle with a “four-on three-off, three-on four-off” format within each two week period 
pursuant to the Department’s shift rotation policy. 

No officer working a twelve (12) hour shift shall be permitted to work more than sixteen (16) 
consecutive hours.  The only exception to this condition may be extenuating circumstances due to 
disasters or other emergencies, which require prolonged working hours for personnel. 
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All time worked during the regularly scheduled shift will be paid at the employee’s regular hourly rate. 
 Time worked in excess of the regularly scheduled shift will be paid at time and one half of the 
employee’s hourly salary.  Briefing time will be included as part of the twelve (12) hour shift. 

Each officer must have a minimum of eight (8) hours “off-time” between regularly scheduled shifts.  
The only exception to this condition may be extenuating circumstances due to disaster or other 
emergencies, which require prolonged working hours for personnel.  Court appearances and the like 
are not part of the regularly scheduled shift. 

Issues such as late calls and reports, dispatcher relief, watch coverage, comp-time off, shift exchanges, 
meal relief and breaks shall be handled at the direction and discretion of the team Sergeant. 

This schedule consists of 171 work hours in accordance with 207(k) during each twenty-eight (28) day 
cycle. 

Police-Civilian Dispatchers: Police-civilian dispatchers will be assigned a “12 Plan” work schedule 
based upon twelve (12) hour workdays and a twenty-eight (28) day work cycle with a “four-on three-
off, three-on four-off” format within each two week period pursuant to the Department’s shift rotation 
policy. 

No dispatcher working a twelve (12) hour shift shall be permitted to work more than sixteen (16) 
consecutive hours.  The only exception to this condition may be extenuating circumstances due to 
disasters or other emergencies, which require prolonged working hours for personnel. 

The first twelve (12) hours worked during the regularly scheduled shift will be paid at the employee’s 
regular hourly rate, and time worked in excess of twelve (12) hours during the regularly scheduled 
shift or in excess forty (40) hours in the assigned work week shall be compensated as provided in Article 
IV, Section 18.  Each employee will have an individually assigned regular workweek.  Briefing time 
will be included as part of the twelve (12) hour shift. 

Each dispatcher must have a minimum of eight (8) hours “off-time” between regularly scheduled 
shifts.  The only exception to this condition may be extenuating circumstances due to disaster or other 
emergencies, which require prolonged working hours for personnel.   

If dispatch is returned to an eight (8) hour shift schedule during the term of this MOU, the parties shall 
meet to agree upon a revision of the Police Dispatcher salary ranges to maintain employees’ gross 
income under existing twelve (12) hour shift scheduling. 

Issues such as late calls and reports, dispatcher relief, watch coverage, comp-time off, shift exchanges, 
meal relief and breaks shall be handled at the direction and discretion of the team Sergeant. 

Schedule Implementation: Shift changes will occur on the first day of the first pay period of January, 
May, and September. 

Holidays earned, vacation days earned, and sick days earned are based upon eight (8) hour days. 

Shift scheduling may be altered or changed by the Chief of Police should working conditions, staffing, 
workload, and/or an emergency so require.  Should the Chief desire to effect such a change, the Chief 
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shall give advance written notice to the APOA of the proposed change(s), the reason(s) therefor, the 
proposed revised schedule(s), and shall provide a reasonable opportunity to discuss such change(s) 
prior to implementation, provided however that the foregoing provisions do not apply to normal shift 
rotations. 

Should the Town reinstate specialty units, the Town and representatives of the Police Officers’ Association 
will meet and confer regarding differential pay for these assignments. 

Section 30: Field Training/ Communications Training Officer Pay 

An employee, when qualified as a Field Training Officer or a Communications Training Officer, and when 
assigned by the Police Chief or his designated representative as a Field Training Officer or a 
Communications Training Officer, shall receive FTO/CTO pay in addition to regular pay in an amount 
equal to 5% of the employee's base salary for each full shift the employee is so assigned to provide 
training. 

Section 31: Assignment Pay 

A. An employee when qualified and assigned by the Chief or his/her designated representative to 
act in the capacity of School Resource Officer, REACT Officer or Motorcycle Officer or any 
assignment designate by Chief of Police and approved by the City Manager shall receive 
assignment pay in addition to regular pay in an amount equal to 5% of the employee’s base 
salary for each full shift the employee is so assigned.  In the event that grant funding for any of 
these special assignments is reduced or discontinued, at its discretion, the Town may eliminate 
such assignment and the corresponding assignment pay. 

 
B. Employees in sworn police classifications assigned to work as detectives shall receive a 5% 

increase in their normal step rate for such assignment. Officers are assigned as detectives at 
the discretion of the Chief of Police.  Employees may be returned to their original 
assignments at any time at the discretion of the Chief of Police and such return shall not be 
considered “punitive action” nor subject to any appeal. 

 
C. Employees in sworn police classifications assigned to work as K-9 officers shall receive a 

5% increase in their normal step rate for such assignment. Officers are assigned as K-9 
officers at the discretion of the Chief of Police.  Employees may be returned to their 
original assignments at any time at the discretion of the Chief of Police and such return 
shall not be considered “punitive action” nor subject to any appeal. Employees in sworn 
police classifications assigned to work as K-9 officers shall be compensated for off-duty K-
9 care as follows: The Town and the Association agree that the amount of off-duty 
compensable working time attributable to all ordinary aspects of canine care (including 
without limitation, handling, caring, feeding, exercising, grooming, kennel cleaning, 
cleaning of Town vehicles, and ordinary transport to a veterinarian) by employees assigned 
to K-9 duty is seven (7) hours per week. Both the Town and the K-9 officers agree that this 
5% differential is fair compensation for the duties of caring for the dog outside of work 
hours. This agreement is made pursuant Fair Labor Standards Act regulation 29 CFR § 
785.23.  If and when an employee assigned to K-9 duty performs any extraordinary work 
involving the animal, the employee shall report such work immediately to the Chief of 
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Police in writing and in no event less than 24 hours after completing such work.  
“Extraordinary work” includes, but is not limited to, unanticipated trips for emergency 
veterinarian care and any work which causes a substantial increase in work time beyond the 
agreed-upon hours necessary for routine care as identified above. 

 

Section 32: Jury Duty 

An employee required to report for jury duty shall be granted a leave of absence with pay from his/her 
assigned duties until released by the court, provided the employee remits to the Town all fees received 
for such duties, other than mileage or subsistence allowances, as soon as the employee receives such 
fees.  The employee must report to work for any portion of the work day that the employee is not 
required to be absent due to jury duty, unless prior arrangement have been made with the Chief of 
Police. 

 

ARTICLE V 
NON-DISCRIMINATION 

The parties agree that they, and each of them, shall not discriminate against any employee or organization 
member because of race, color, creed, sex, national origin, political affiliation, any other unlawful basis or 
because of membership in the Association or any activities on behalf of the Association. 

 

ARTICLE VI 
GRIEVANCE PROCEDURE 

Section 1: Periodic Conferences 

The City Manager and/or Chief of Police shall periodically meet with the President of the Association 
and other representatives of the Association the President may desire for the purpose of informal 
discussions pertaining to topics of interest to either the Town or Association. 

Section 2. Grievance Steps 

Any dispute between the Town and an employee or between the Town and the Association, regarding the 
interpretation or application of this MOU shall be considered a grievance.  An employee may file a 
grievance on his/her own behalf, or by the President of the Association, or his/her designated 
representative. 

 Step 1.  An employee must present the grievance in writing, either directly or through his/her 
Association representative, to the immediate supervisor within the ten (10) days following the 
event or events on which the grievance is based.  The immediate supervisor shall make whatever 
investigation is necessary to obtain facts pertaining to the grievance.  Within five (5) days after 
receiving the grievance, the immediate supervisor shall give the employee a reply. 

Step 2. If the employee desires to appeal the grievance to Step 2, the appeal shall be in writing and 
presented to the Chief or the designated representative of the Chief within five (5) days following 
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the receipt of the immediate supervisor's reply.  The Chief may refer the grievance to the 
appropriate supervisor. 

The written appeal shall contain a complete statement of the grievance, the alleged facts upon 
which the grievance is based, the reasons for the appeal, the remedy requested, and the sections of 
the Agreement claimed to have been violated.  The grievance shall be signed and dated by the 
employee.  The Chief, or appropriate supervisor to whom the grievance has been referred, may 
arrange a meeting between himself, the employee, the appropriate Association representative and 
the immediate supervisor, in an attempt to resolve the grievance.  In any event, the Chief, or his 
designated representative, shall give a written decision to the employee within ten (10) days 
following the receipt of the written appeal to Step 2. 

Step 3. If the employee desires to appeal the grievance to Step 3, the employee shall present a 
written appeal to the City Manager within five (5) days following receipt of the written decision of 
Step 2. 

Within fourteen (14) days after the receipt of the appeal to Step 3, the City Manager shall hold a 
meeting with the employee, the appropriate Association representative, the Chief, or the 
appropriate supervisor to discuss the matter.  A written decision shall be given to the employee or 
the appropriate Association representative within ten (10) days following the meeting. 

Step 4. If the grievance has been properly processed through the previous steps of the procedure 
and is not resolved, the employee or the appropriate Association representative may present the 
grievance to a Fact-Finding Panel as described below.  The employee or the appropriate 
Association representative shall notify the City Manager, in writing, within ten (10) days following 
the receipt of the written answer at Step 3. 

The Fact-Finding Panel shall consist of three members: one member appointed by the City 
Manager, one member appointed by the Atherton Police Officers' Association, and the third 
member shall be selected and mutually agreed upon by the other two appointed members of the 
Fact-Finding Panel. 

The Fact-Finding Panel shall hold a hearing on the issue or issues submitted, or as determined by 
the Fact-Finding Panel if the parties have not mutually agreed upon the issue or issues.  The 
hearing should occur within thirty (30) days, but not more than forty-five (45) days after the 
selection date of the third member.  Each party will prepare a statement of the issue or issues, as 
well as a position statement thereon, and submit such to the Fact-Finding Panel and other party at 
least five (5) days prior to the hearing before the Panel. 

The hearing of the Fact-Finding Panel shall be informal.  Hearsay evidence is admissible, but 
hearsay alone will not support an allegation.  Witnesses shall be sworn and testimony given under 
oath.  A complete record stenographic of the proceedings will be made. 

The Panel should render its decision within seven (7) days, but not more than fourteen (14) days 
after the conclusion of the hearing.  The Panel decision shall be sent to the City Manager and the 
employee or appropriate representative of the Association. 
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Each party shall bear its own respective attorney fees and costs.  The fees of the third member of 
the Panel, as well as the cost of the stenographic record of the hearing, shall be equally divided 
between and paid by the Town and Association. 

Step 5. The City Manager shall present the opinion of the Fact-Finding Panel for a decision to the 
City Council at its next regular session.  The City Council shall render in closed session a final 
decision by adopting, rejecting or modifying the decision of the Fact-Finding Panel. 

Section 3: General Provisions 

Although grievances may be processed during normally scheduled working hours, the Association 
agrees that the time spent by its designated Association representative shall be kept to a reasonable 
minimum and that no Association representative shall be entitled to any additional compensation or 
premium pay for any time spent in processing grievances outside such representative's regularly 
scheduled hours.  The Association also agrees that it will not process grievances during periods of 
overtime. 

Any grievance not filed or appealed within the time limits specified shall be considered settled on the basis 
of the last disposition given.  In the event the grievance is not answered within the time limits set forth 
herein, either the employee or the appropriate Association representative may appeal the grievance to the 
next higher step within the time limits provided. 

All time limits herein refer to calendar days.  Any of the time limits specified in Steps 1-5 may be extended 
by written mutual agreement of the parties. 

Copies of the resolution of all grievances, including the grievance, shall be sent to the President of the 
Association. 

It is understood and agreed that whenever a provision in this Article refers to an employee filing a 
grievance, the Association may file such grievance, either on the employee's behalf or on behalf of the 
Association.  In such an event, the processing of the grievance shall comply with all other provisions 
of the grievance procedure Article. 

 

 

 

 

 

ARTICLE VII 
DISCIPLINE 

Employees other than probationary employees, as defined in Article IV, Section 14 herein, shall only be 
disciplined in accordance with the procedures set forth in Sections 3 and 4 of the Atherton Police Manual 
and the Public Safety Officers Procedural Bill of Rights Government Code Sections 3300 et seq. 
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The parties agree that the probationary period is part of the selection process, and that satisfactory 
performance and demonstration of possession of the necessary job dimensions during the probationary 
period is an integral part of that process. 

 

ARTICLE VIII 
LEAVES OF ABSENCE 

The Chief of Police, or his designated representative, may grant an employee a leave of absence 
without pay or benefits, for good and sufficient reason.  Such leaves may be extended by written 
request of the employee, subject to approval of the Chief of Police or his designated representative.  
Written request for an extension of leave of absence should be submitted prior to the expiration of the 
leave. 

Any leave granted pursuant to the provisions contained herein may be canceled by the Chief of Police 
by notice in writing, mailed to the employee at the employee's address on file in the records of the 
Police Department, or such other address as the employee may designate.  Such notice shall be by 
registered mail, return receipt requested, and shall be mailed not later than thirty (30) days prior to the 
effective date of cancellation of the leave. 

Each employee who is granted a leave pursuant to the provisions of this Article may, upon return from 
leave, elect one of the following options: 

Accept a vacant position in the classification held at the time the leave commenced; or 

Accept a vacant position in the lower classification for which he is qualified.  In such an event, 
the employee shall have upgrade rights to the classification from which he elects reduction; or 

1.  Replace the least senior employee in the classification held at the time the                  
         leave commenced; or 

2. Request an extension of leave of absence, as provided in "A" above, without pay or 
benefits for a period not to exceed six (6) months. 

Employees who have been separated from service with the Town for failure to return from leave or 
failure to report, and whose failure is determined by the Chief of Police or his representative to be the 
result of extenuating circumstances beyond their control, shall be reinstated. 

 

 

ARTICLE IX 
AUTHORIZED REPRESENTATIVES 

For the purpose of administering the terms and conditions of the various Ordinances, Resolutions, Rules 
and Regulations adopted pursuant to this Agreement: 
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Management's principal authorized agent shall be the City Manager, or his/her duly authorized 
representative except where a particular management representative is otherwise designated. 

The Employee Organization's principal authorized agent shall be the President of the Atherton 
Police Officers' Association, or his/her duly authorized representative. 

ARTICLE X 

WEAPONS 

Town will provide a weapon to each officer and reserve officer, with said weapon meeting the criteria 
established under the Rules and Regulation Manual of the Atherton Police Department.  If any weapon 
used by an officer is damaged "in the line of duty," it shall be the responsibility of the Town to repair or 
replace such weapon.  Prior to the issuance of any new or damaged weapon, the Town shall have the 
weapon serviced, checked and turned by a competent gunsmith. 

ARTICLE XI 
LAYOFF AND RECALL 

Although not limited to the following, layoffs shall ordinarily be for lack of work and/or lack of funds.  In 
the event of layoffs, the Town shall provide laid off employees a written explanation of reasonable purpose 
for said layoff.  If it is determined that layoffs are necessary, employees shall be laid off in the following 
order: 

Temporary employees, seasonal employees, provisional employees of less than one year.  
Reserve Officers are not included in this description. 

Part-time employees, who are defined as employees hired to work less than twenty (20) hours 
per week.  Reserve Officers are not included in this description. 

Probationary employees; and 

Permanent full-time employees.  When layoffs are determined, the order of layoffs shall be by 
seniority within classification.  When seniority by classification is identical for two employees, 
seniority within the department shall determine senior employee.  Those with the least time in 
classification/department shall be laid off first.  An employee in a higher classification may 
take a position in a lower classification, i.e., Sergeant to Patrolman.  Time in the higher 
classification shall count toward seniority in the lower classification. 

Dispatchers are considered to be a separate classification not lower than Patrolman. 

Employees who are laid off shall be placed on a recall list for a period of one year.  If there is a recall, 
employees who are still on the recall list shall be recalled in the inverse order of their layoff, provided they 
are presently qualified to perform the work in the job classification to which they are recalled without 
further training. 

If an employee is recalled to a position in a lower paid job classification, he/she shall have the right to 
return to the job classification he/she held prior to being laid off in the event it subsequently becomes 
available, providing he/she continues to meet all qualifications for that position.  If an employee is recalled 
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to a lower rated job classification, the employee shall have the right to refuse recall and remain on the 
recall list.  The Town shall not hire new employees in covered positions as long as there are still 
employees on the recall list who are presently qualified to perform the work in the affected job 
classification and are willing to be recalled to said classification. 

Employees who are eligible for recall shall be given fourteen (14) calendar days notice of recall.  Such 
notice shall be sent to the employee by certified mail with a copy to the Association, to the address listed 
on the recall list.  Employee must notify the Town in writing of his intention to return to work within three 
(3) working days after receipt of notice of recall.  The Town shall be deemed to have fulfilled its 
obligations by mailing the recall notice by certified mail, return receipt, to the mailing address provided by 
the employee, it being the sole obligation and responsibility of the employee to provide the City Manager 
with his latest mailing address. 

Each employee who receives notice of layoff will be required to take a medical examination provided by 
the Town before he can be included on a recall eligibility list.  This exam will determine ability to perform 
those tasks described within the police manual. 

If recall occurs after a three-month (3) period, an additional medical examination will be required 
following the procedures set forth in Article XII or this MOU. 

Length of service as pertaining to this section shall be determined by computing total continuous service 
starting from the first day of service in classifications covered by the MOU. 

 

ARTICLE XII 
MEDICAL PHYSICAL EXAMINATION OF EMPLOYEES 

Section 1: Examinations 

The Town of Atherton will require a physical examination of each officer upon his entry into the 
Police Department. In addition, an officer may be required to undergo physical examination(s) during 
their employment with the Town, as requested by the Chief of Police.  The following procedures shall 
be followed with respect to all officer medical examinations: 

Standards of each examination shall be the same for all officers. 

The physical examination may be conducted by an employee’s private physician at the employee’s 
expense or a physical examination conducted by the departmental physical at the Town’s expense. 

The physician conducting the examination shall furnish to the Town of Atherton a fitness for duty 
report, including any functional limitations of the officer.  No medical information beyond the 
physician’s fitness for duty report, including any functional limitations, shall be provided to the Town 
unless the officer has executed a written authorization which conforms to the requirements of the 
California Confidentiality of Medical Records Act. 

Section 2: Failure of Examination 
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Any officer who fails to pass a physical exam may, at his/her option, have a review of his/her case in 
the following manner: 

He/she may employ a qualified medical examiner of his/her own choosing and at his/her own expense 
for the purpose of producing a physical examination for the same purpose as the physical examination 
made by the medical examiner employed by the Town.  The qualified medical examiner shall provide 
the Town with a completed P.O.S.T. Form 3253 (Medical Examination Report). 

The medical examiner chosen by the officer shall furnish to the Town a fitness for duty report, 
including any functional limitations of the officer.  No medical information shall be provided to the 
Town unless the officer has executed a written authorization, which conforms to the requirements of 
the California Confidentiality of Medical Records Act.  In the event that such findings verify the 
findings of the medical examiner employed by the Town, no further review of the case shall be 
afforded. 

In the event that the findings of the medical examiner chosen by the officer shall disagree with the 
finding of the medical examiner employed by the Town, the Town will, at the request of the officer, 
ask that the two medical examiners agree upon and appoint a third qualified and disinterested medical 
examiner, preferably a specialist, for the purpose of making a further physical examination of the 
officer. 

The disinterested medical examiner shall then make a further medical examination of the officer in 
question and the case shall be settled on the bases of his findings.   

The expense of employing the disinterested medical examiner shall be borne by the Town in the event 
that the findings of the disinterested medical examiner verify the findings of the medical examiner 
employed by the officer, and shall be borne by the officer in the event that the findings of the 
disinterested medical examiner verify the finding of the medical examiner of the Town.  Copies of the 
disinterested medical examiner’s report shall be furnished to the Town and to the officer. 

In the event that medical examiner employed by the officer or the disinterested medical examiner 
verifies the findings of the medical examiner employed by the Town, the officer shall be immediately 
placed on a forced leave of absence.  Such leave of absence may be subject to the Labor Code Section 
4850, or other applicable state or federal law.  However, should an officer be released from his/her 
duties for any medical or medical-related reason without pay, the Town agrees that during the leave of 
absence, health and dental benefits paid by the Town will continue.  The officer has the right to first 
use up his accumulated sick leave and vacation, if any.  Within one (1) year from the date he/she is 
placed on the forced leave of absence, and whether or not he uses any of his accumulated sick leave 
and vacation, if any, the officer can be reinstated if he/she passes a subsequent physical examination 
given by a medical examiner appointed by the Town.  Any expense in connection with this 
reinstatement physical examination shall be borne by the officer. 

Medical examinations shall be scheduled with the interest of the employee in mind.  The employee’s 
hours of sleep and days off will be considered in this scheduling.  Where the employee, due to his/her 
shift, must take his/her physical examination of his/her own time, he/she will be compensated in 
accordance with overtime rules as stated in Article 4, Section 18. 

Section 3: Authorization Form 
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Medical information beyond a physician’s fitness for duty report, including any functional limitations, 
shall be provided to the Town only if the officer has executed a written authorization in the following 
form which conforms to the requirements of the California Confidentiality of Medical Records Act: 

AUTHORIZATION BY EMPLOYEE FOR RELEASE OF 
MEDICAL INFORMATION 

I acknowledge that the Town of Atherton is concerned about my ability 
to perform my duties and fulfill my responsibilities as a Police Officer.  I 
further acknowledge that I have been requested by the Town to submit 
to a fitness for duty physical examination to be administered by 
_______________________________, a medical doctor chosen by 
either the Town or myself to conduct the departmental physical at the 
Town’s expense. 

I hereby authorize ________________________________ to disclose 
all pertinent medical information and all laboratory results to the Town 
for review.  The release by the physician of the information and results, 
and the utilization of the information and results by the Town, shall be 
for the limited purpose of providing the Town an opportunity to evaluate 
my suitability for continuing with the Police Department.  The physician 
is only authorized to release the information and results for a period of 
up to and including 120 days from the date indicated below. 

This information shall include, but is not limited to, my medical 
information and reports; laboratory, scientific and other reports and/or 
causal factors for my condition; diagnoses and prognosis. 

I acknowledge that executing this authorization is voluntary and that I 
have the right to receive a copy of this authorization if I request one. 

_______________             ____________________________ 
DATE   EMPLOYEE'S SIGNATURE 

_______________             ____________________________ 
DATE   EMPLOYEE'S PRINTED NAME 

_______________             ____________________________ 
DATE   SUPERVISOR’S SIGNATURE 

_______________             ____________________________ 
DATE   SUPERVISOR’S PRINTED NAME 

_______________             ____________________________ 
DATE   WITNESS’ SIGNATURE 

_______________             ____________________________ 
DATE   WITNESS’ PRINTED NAME 

 

ARTICLE XIII 
USE OF THE TOWN FACILITIES 
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The Organization shall have the right to free access and reasonable use of Town facilities with the prior 
consent of the City Manager.  The City Manager shall give his consent of the reasonable use of Town 
facilities such as does not interfere with the regular business of the Town. 

 

 

ARTICLE XIV 
SAFETY EQUIPMENT 

The Town shall provide the following Safety Equipment: 
 

1. Riot Baton with rubber grommet. 
2. Helmet with tilt-up face shield. 
3. Chemical Mace and holder. 
4. Duty Baton with rubber grommet. 
5. Holsters for Town-owned Pistols. 
6.         Rain coats and pants; hat covers. 
7. Flashlight 
 
Town shall repair or replace uniforms and equipment items damaged in the line of duty.  The 
determination by the Town as to whether an item shall be repaired or replaced shall be based on what 
makes the uniform most presentable, not what is least expensive. 

The Town is responsible for maintaining, repairing or replacing the following safety items: 1, 2, 3, 4, 5, 6, 
and 7; however, if the damage to one of these items is the direct result of negligent conduct by an 
employee, the employee shall be responsible for and pay for the undepreciated value of the item.  For the 
purposes of this section, value shall be determined under cost accounting principles using sum-of-the-
year's digits depreciation, and the items shall have no salvage value. Depreciation life shall be determined 
by the Internal Revenue Service Standards. Whenever an employee is provided with a previously used, 
rather than a new piece of equipment, it shall be considered as already completely depreciated. 

 

 

 

 

ARTICLE XV 
AMERICANS WITH DISABILITIES ACT 

The Association and Town agree that the provisions of this Agreement shall be interpreted and applied by 
both parties in a manner consistent with the Americans With Disabilities Act. 

 

ARTICLE XVI 
LABOR/MANAGEMENT COMMITTEE 
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The Town and the APOA agree to create a Labor/Management Committee.  The 
Labor/Management Committee shall discuss the following topics: 

 
 Catastrophic Leave Program 

• Catastrophic Leave Program shall be the first item to be discussed by the 
Labor/Management Committee. 

• It is expected that the Labor/Management Committee shall complete its 
discussions regarding the Catastrophic Leave Program within 120 days 
after the adoption of the MOU and provide a written proposal to the City 
Manager/Town Council for there review and action. 

 Retiree Medical Health Savings Account 
 Wellness Policy - Modifications 
 Or other mutually agreed upon issues 

 
o The Committee shall be comprised of up to two individuals representing the Town and 

up to two individuals representing the APOA.   
 

o Meetings may be requested by either party and they shall be scheduled by mutual 
agreement between the Department and the APOA. 

 
o The committee shall not discuss issues related to disciplinary actions. 

 
o The committee shall begin to meet no later than 90 days after the adoption of the MOU. 

 

ARTICLE XVII 
SEPARABILITY 

Notwithstanding any other provision in the Agreement to the contrary, in the event any article, or 
subsection thereof, of this Agreement shall be declared invalid by any court of competent jurisdiction, or 
by any applicable state or federal law or regulation, or should a decision by any court of competent 
jurisdiction, or any applicable state or federal law or regulation diminish the benefits provided by this 
Agreement, or impose additional obligations on the Town, the parties shall meet and confer on the article 
or subsections thereof affected.  In such an event, all other provisions of this Agreement not affected shall 
continue in full force and effect. 

 

ARTICLE XVIII 
FULL UNDERSTANDING, MODIFICATION AND WAIVER 

A. This Agreement sets forth the full and entire understanding of the parties regarding 
the matters set forth herein, and any and all prior or existing Memoranda of 
Understanding, Understandings, and Agreements, regarding the matters set forth 
herein, whether formal or informal are hereby superseded and terminated in their 
entirety. 
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B. It is the intent of the parties that Ordinances, Resolutions, Rules and Regulations 
enacted pursuant to this Agreement be administered and observed in good faith. 

C. During the term of this Agreement, the parties shall meet and confer at the request 
of either party pertaining to matters not covered herein and within the scope of 
representation of the APOA.   

D. To the extent that any of the provisions of the MOU will have any retroactive effect 
upon final ratification of the MOU by the APOA and final adoption of the MOU by 
the Town Council, such retroactive effect will only apply to those employees 
covered by the MOU who are actively employed by the Town on the date of the 
aforementioned final actions of the parties. 

This Agreement is subject to approval by the City Council of the Town of Atherton and the appropriate 
representative of the Atherton Police Officers' Association. 

 

FOR THE TOWN OF ATHERTON FOR THE ATHERTON POLICE 
OFFICERS’ ASSOCIATION 

 
 
       
Mayor 

 
 
       
President, Atherton Police 
Officers’Association 
 
 
       
President, Teamsters’ Local 856 

 
 
 
 
 



 

T:\2009 AGENDAS-MINUTES\CITY COUNCIL\Agendas and Packets\Agenda Packet 061709\ITEM 25 (3) MOU POA 2008-12.doc . 
25

Classification Study Side Letter 
 

Between 
The Town Atherton 

And  
The Atherton Police Officers’ Association 

 
 

The Town and the APOA agree to the following: 
o The CSO/Dispatcher classification will be created to recognize dispatching functions. 

 There will be no CSO classification study. 
 A title and job specification will be developed for the CSO/Dispatcher 

classification and will be the same as the current CSO except for the following: 
 Dispatcher will be added to the CSO class title. 
 The CSO will perform dispatching duties as assigned. 
 The current CSO classification will remain as part of the bargaining unit. 
 Effective July 1, 2008, the CSO/Dispatcher classification top step will be placed 

at 13.5% below the Dispatcher Classification top step to recognize dispatching 
functions. 

  The CSO shall not be eligible for acting pay. 
 The incumbent in the CSO position shall be laterally transferred to the 

CSO/Dispatcher position. 
 It is not the intent to fill both the CSO and CSO/Dispatcher position. 

 
o The Town shall conduct a classification study for the Communications Supervisor 

classification. 
 The 2008 compensation for the Communications Supervisor classification shall 

be determined by maintaining the differential in effect on June 1, 2008 between 
the Communication Supervisor and the Dispatcher classifications.   

 The classification study shall be started within 60 days of adoption of the terms 
of the MOU by the Town Council. 

 The classification study shall be completed within 6 months of adoption of the 
terms of the MOU by the Town Council. 

 The Town will meet with the APOA upon the completion of the classification 
study.  The Town will review and respond to the APOA inquires. 

 The compensation portion of the classification study shall be implemented with 
the 2009 general salary increases. 
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SIDE LETTER OF AGREEMENT 
BETWEEN 

THE TOWN OF ATHERTON  
AND  

THE ATHERTON POLICE OFFICERS’ ASSOCIATION 
 

March 14, 2009 
 
 
 

Representatives for the Town of Atherton, here in after “Town” and representatives for the Atherton 
Police Officers’ Association, here in after ‘Association” have met in good faith and agreed to modify 
the Memorandum of Understanding between the Town and the Association, which expires on 
September 30, 2013, in the following manner: 
 

• Article IV Wages and Benefits, Section 1Wages: 
o The wage increase for all represented classification, effective October 2009, shall be 

implemented in accordance with Section 1 Wages. 
o The wage increase for all represented classification, effective October 2010, may be 

reopened by the Town if the criteria for reopening the MOU stated below are met. 
o The wage increase for all represented classification, effective October 2011, may be 

reopened by the Town if the criteria for reopening the MOU stated below are met. 
o The wage increase for all represented classification, effective October 2012, may be 

reopened by the Town if the criteria for reopening the MOU for 2012 are met. 
  Since the last wage increase, property taxes must exceed the aggregate annual minimum 

increase (1yr-2%, 2yrs-4% and 3yrs-6%) In order for the wage increase in Article IV Wages and 
Benefits Section 1 Wages to be implemented.  

• Reopener Criteria 
o The Town Council must publicly state that the Town is in a financial emergency. 
o The Town must provide the Association with written notice of its intention to reopen 

the MOU 
 In addition, the Town of Atherton’s secured property tax revenues must be less 

than or equal to 2% above the previous years secured property tax revenues; or 
 The Town is unsuccessful in its attempt to secure a long term funding 

mechanism through the election process. 
 

• Reopener Agreement 
o  If the Town exercises the reopener, the following shall occur: 

 The Town shall notice the Association in writing of its intention to reopen the 
MOU. 

 The Town representative shall meet and confer with representatives of the 
Association. 
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The Side Letter Agreement expires on September 30, 2013. 
 
If this is in accordance with your understanding, please indicate your approval and acceptance below: 
 
For The Town of Atherton   For The Atherton Police Officers’ Assoc. 
 
 
_____________________________  ________________________________ 
 
_____________________________  ________________________________ 
 
 
 
_____________________________  ________________________________ 
 
 
 
_____________________________  ________________________________ 
 
 
 
_____________________________  ________________________________ 
 
Date:  ________________________  Date:  ___________________________ 
 
 
 



Item No. 26 
 
 

 
 

Town of Atherton  
 
 
 
 
COLLEAGUES'  MEMO 
 
TO:  COUNCIL COLLEAGUES 
 
FROM: VICE MAYOR MCKEITHEN AND COUNCIL MEMBER DOBBIE 
 
DATE: FOR THE MEETING OF JUNE 17, 2009 
 
SUBJECT: AMEND COUNCIL RULES OF PROCEDURE SECTION 5.2 THAT 

ALLOWS TWO COUNCIL MEMBERS TO PLACE AN ITEM ON A 
FUTURE CITY COUNCIL AGENDA TO REQUIRE APPROVAL BY THE 
COUNCIL PRIOR TO THE PLACEMENT ON THE AGENDA 

 

At the March 26, 2009 Special City Council meeting Council approved 3-2 to allow any two 

Council Members the right in between Council meetings to prepare a colleagues’ memo to the 

City Manager who shall place the item on the Agenda within two regular meetings. 

 

City Council revised its Rules of Procedures in February to add the new section titled, Future 

Agenda Items, which gave the Mayor the ability to ask if any Council Member has any requests for 

additions to future agendas. Any member with such a request would describe the matter briefly and 

move it be placed on a future agenda. If the proposal received a second, the Council would vote on 

adding the matter to a future agenda. By law, discussion is limited to brief requests for any needed 

clarification and inquiry to the city manager on the availability of time on upcoming agendas.  If a 

majority of the council members present voted in favor, the item would be added to a future agenda. 

 

We propose that only if a majority of Council voted it would be added to the Agenda. 

 

Requested Action:   



 
1192622v3 05025/0004 

 

1.  Amend Council Rules of Procedure Section 5.2 that allows two Council Members to 

place an item on future City Council Agenda to require approval by Council under the 

Future Agenda Items section prior to placement on the Agenda.  
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	2. Time of Performance.  The services of Consultant are to commence no later than July 15, 2009 and, subject to City Council approval, be completed no later than September 30, 2009.  Consultant shall perform its services in accordance with the Schedule of Performance attached hereto and incorporated herein as Exhibit B.  Any changes to the dates in either this Section 2 or Exhibit B must be approved in writing by Town or its representatives.
	3. Compensation and Method of Payment.
	A. Compensation.  The compensation to be paid to Consultant, including both payment for professional services and reimbursable expenses, shall be at the rate and schedules attached hereto and incorporated herein as Exhibit C.  However, in no event shall the amount Town pays Consultant exceed eleven thousand seven hundred seventy Dollars ($11,770.00).  Payment by Town under this Agreement shall not be deemed a waiver of unsatisfactory work, even if such defects were known to the Town at the time of payment. 
	B. Timing of Payment.  Billing for said services shall be made once at the conclusion of the work and submittal of the records and any appropriate report.  Town shall review Consultant’s billing statement and pay Consultant for services rendered within 45 days of receipt of a complete billing statement that meets all requirements of this Agreement.
	C. Changes in Compensation.  Consultant will not undertake any work that will incur costs in excess of the amount set forth in Section 3(A) of this Agreement without prior written amendment to this Agreement.
	D. Taxes.  Consultant shall pay all taxes, assessments and premiums under the federal Social Security Act, any applicable unemployment insurance contributions, Workers Compensation insurance premiums, sales taxes, use taxes, personal property taxes, or other taxes or assessments now or hereafter in effect and payable by reason of or in connection with the services to be performed by Consultant.
	E. No Overtime or Premium Pay.  Consultant shall receive no premium or enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (40) hours per work week, or work performed during non-standard business hours, such as in the evenings or on weekends.  Consultant shall not receive a premium or enhanced pay for work performed on a recognized holiday.  Consultant shall not receive paid time off for days not worked, whether it be in the form of sick leave, administrative leave, or for any other form of absence.  
	F. Litigation Support.  Consultant agrees to testify at Town's request if litigation is brought against Town in connection with Consultant's report.  Unless the action is brought by Consultant or is based upon Consultant's negligence, Town will compensate Consultant for the preparation and the testimony at Consult’s standard hourly rates, if requested by Town and not part of the litigation brought by Town against Consultant.  

	4. Amendment to Scope of Work. Town shall have the right to amend the Scope of Work by written notification to the Consultant.  In such event, the compensation and time of performance shall be subject to renegotiation upon written demand of either party to the Agreement.  Failure of the Consultant to secure Town's written authorization for extra or changed work shall constitute a waiver of any and all right to adjustment in the contract price or time due, whether by way of compensation, restitution, quantum meruit for work done without the appropriate Town authorization.
	5. Duties of Town.  Town shall provide all information requested by Consultant that is reasonably necessary to performing the Scope of Work.  Town retains all rights of approval and discretion with respect to the projects and undertakings contemplated by this Agreement. 
	6. Ownership of Documents.  Title to all plans, specifications, maps, estimates, reports, manuscripts, drawings, descriptions and other final work products compiled by the Consultant under the Agreement shall be vested in the Town, none of which shall be used in any manner whatsoever, by any person, firm, corporation, or agency without the expressed written consent of the Town.  Basic survey notes and sketches, charts, computations, and other data prepared or obtained under the Agreement shall be made available, upon request, to the Town without restriction or limitations on their use.  Consultant may retain copies of the above-described information but agrees not to disclose or discuss any information gathered, discussed or generated in any way through this Agreement without the written permission of Town during the term of this Agreement, unless required by law.   
	7. Employment of Other Consultants, Specialists or Experts.  Consultant will not employ or otherwise incur an obligation to pay other consultants, specialists or experts for services in connection with this Agreement without the prior written approval of the Town.  Any consultants, specialists or experts approved by Town are listed in Exhibit D.  
	8. Conflict of Interest.  
	A. Consultant covenants and represents that neither it, nor any officer or principal of its firm, has, or shall acquire any interest, directly or indirectly, which would conflict in any manner with the interests of Town or which would in any way hinder Consultant's performance of services under this Agreement.  Consultant further covenants that in the performance of the Agreement, no person having any such interest shall be employed by it as an officer, employee, agent or subcontractor without the express written consent of the Town. Consultant agrees to at all times avoid conflicts of interest, or the appearance of any conflicts of interest, with the interests of the Town in the performance of this Agreement.
	B. Consultant is not a designated employee within the meaning of the Political Reform Act because Consultant:  
	(1) will conduct research and arrive at conclusions with respect to its rendition of information, advice, recommendation or counsel independent of the control and direction of the Town or of any Town official, other than normal contract monitoring; and
	(2) possesses no authority with respect to any Town decision beyond the rendition of information, advice, recommendation or counsel.  (2 Cal. Code Regs. § 18700(a)(2).)


	9. Interest of Members and Employees of Town.  No member of the Town and no other officer, employee or agent of the Town who exercises any functions or responsibilities in connection with the carrying out of any project to which this Agreement pertains, shall have any personal interest, direct or indirect, in this Agreement, nor shall any such person participate in any decision relating to this Agreement which affects its personal interests or the interest of any corporation, partnership or association in which he/she is directly or indirectly interested.  
	10. Liability of Members and Employees of Town.  No member of the Town and no other officer, employee or agent of the Town shall be personally liable to Consultant or otherwise in the event of any default or breach of the Town, or for any amount which may become due to Consultant or any successor in interest, or for any obligations directly or indirectly incurred under the terms of this Agreement.
	11. Indemnity.  Consultant hereby agrees to defend, indemnify and hold harmless the Town, its officers, agents, employees and servants, from and against any and all claims, demands, damages, costs, liabilities or obligations based on negligence or willful misconduct brought on account of or arising out of any acts, errors or omissions of Consultant undertaken pursuant to this Agreement.  The Town has no liability or responsibility for any accident, loss or damage to any work performed under this Agreement whether prior to its completion and acceptance or otherwise.  Consultant's duty to indemnify and hold harmless, as set forth herein, shall include the duty to defend as set forth in Section 2778 of the California Civil Code.
	12. Consultant Not an Agent of Town.  Consultant, its officers, employees and agents shall not have any power to bind or commit the Town to any decision. 
	13. Independent Contractor.  It is understood that Consultant, in the performance of the work and services agreed to be performed by Consultant, shall act as and be an independent contractor and not an agent or employee of Town; and as an independent contractor, Consultant shall obtain no rights to retirement benefits or other benefits which accrue to Town's employees, and Consultant hereby expressly waives any claim it may have to any such rights.
	14. Compliance with Laws.
	A. General.  Consultant shall use the standard of care in its profession to comply with all applicable federal, state and local laws, codes, ordinances and regulations.  Consultant represents and warrants to Town that it has all licenses, permits, qualifications, insurance and approvals of whatsoever nature which are legally required for Consultant to practice its profession.  Consultant represents and warrants to Town that Consultant shall, at its sole cost and expense, keep in effect or obtain at all times during the term of this Agreement any licenses, permits, insurance and approvals which are legally required for Consultant to practice its profession. 
	B. Workers' Compensation.  Consultant certifies that it is aware of the provisions of the California Labor Code which require every employee to be insured against liability for Workers' Compensation or to undertake self-insurance in accordance with the provisions of that Code, and Consultant certifies that it will comply with such provisions before commencing performance of this Agreement.
	C. Prevailing Wage.  Consultant and Consultant's sub-consultants, shall, to the extent required by the California Labor Code, pay not less than the latest prevailing wage rates to workers and professionals as determined by the Director of Industrial Relations of the State of California pursuant to California Labor Code, Part 7, Chapter 1, Article 2.  Copies of the applicable wage determination are on file at the Town offices. 
	D. Injury and Illness Prevention Program.  Consultant certifies that it is aware of and has complied with the provisions of California Labor Code Section 6401.7, which requires every employer to adopt a written injury and illness prevention program.
	E. Town Not Responsible.  The Town is not responsible or liable for Consultant's failure to comply with any and all of the requirements described in this Section 14.

	15. Confidential Information.  All data, documents, discussions or other information developed or received by or for Consultant in performance of this Agreement are confidential and not to be disclosed to any person except as authorized by Town, or as required by law.
	16. Insurance.  
	A. Minimum Scope of Insurance.
	(1) Consultant agrees to have and maintain, for the duration of this Agreement, a General Liability insurance policy insuring it and its firm to an amount not less than $1,000,000 (One Million Dollars) combined single limit per occurrence and in the aggregate for bodily injury, personal injury and property damage.
	(2) Consultant agrees to have and maintain for the duration of this Agreement an Automobile Liability insurance policy insuring it and its staff to an amount not less than $1,000,000 (One Million Dollars) combined single limit per accident for bodily injury and property damage.
	(3) Consultant shall maintain professional errors and omissions liability insurance for protection against claims alleging negligent acts, errors or omissions which may arise from Consultant’s operations under this Agreement, whether such operations be by Consultant or by its employees, subcontractors, or subconsultants.  The amount of this insurance shall not be less than $1,000,000 (One Million Dollars) on a claims-made annual aggregate basis.
	(4) A Workers' Compensation and Employers' Liability policy written in accordance with the laws of the State of California and providing coverage for any and all employees of Consultant:
	(a) This policy shall provide coverage for Workers’ Compensation (Coverage A).
	(b) This policy shall also provide required coverage for Employers’ Liability (Coverage B.)

	(5) All of the following endorsements are required to be made a part of each of the required policies, except for the Professional Liability and Workers' Compensation and Employers' Liability policies, as stipulated below:  
	(a) "The Town of Atherton , its employees, officers, agents and volunteers are hereby added as additional insureds, but only as respects work done by, for , or on behalf of the named insured."
	(b) "This policy shall be considered primary insurance as respects any other valid and collectible insurance the Town may possess, including any self-insured retention the Town may have, and any other insurance the Town does possess shall be considered excess insurance only and shall not contribute with it."
	(c) "This insurance shall act for each insured and additional insured as though a separate policy had been written for each.  This, however, will not act to increase the limit of liability of the insuring company."

	(6) Consultant shall provide to the Town all certificates of insurance with original endorsements effecting coverage required by this paragraph.  Certificates of such insurance shall be filed with the Town on or before commencement of performance of this Agreement.  The Town reserves the right to require complete, certified copies of all required insurance policies at any time.
	(7) Any failure to comply with reporting provisions of the policies shall not affect coverage provided to the Town, its officers, officials, employees or volunteers.
	(8) Consultant's insurance shall apply separately to each insured against whom a claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

	B. All Coverages.  Each insurance policy required shall provide that coverage shall not be canceled, except after 30 days' prior written notice by certified mail, return receipt requested, has been given to the Town.  Current certification of such insurance shall be kept on file with the Town Manager at all times during the term of this Agreement.
	C. Acceptability of Insurers.  Insurance is to be placed with insurers with a Best's rating of no less than A:VII.
	D. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured retentions must be declared to and approved by the Town.  At the Town's option, Consultant shall demonstrate financial capability for payment of such deductibles or self-insured retentions.

	17. Assignment Prohibited.  Neither the Town nor Consultant may assign any right or obligation pursuant to this Agreement.  Any attempted or purported assignment of any right or obligation hereunder shall be void and of no effect.
	18. Termination of Agreement.  
	A. This Agreement and all obligations hereunder may be terminated at any time, with or without cause, by the Town upon 5 days' written notice to Consultant.  Consultant may terminate this Agreement upon 30 days' written notice to Town. 
	B. If Consultant fails to perform any of its material obligations under this Agreement, in addition to all other remedies provided by law, Town may terminate this Agreement immediately upon written notice.
	C. Upon termination with or without cause, all finished and unfinished documents, project data and reports shall, at the option of the Town, become its sole property and shall, at Consultant's expense, be delivered to the Town or to any party it may so designate.  
	D. In the event termination is without cause, Consultant shall be entitled to any compensation owing to it hereunder up to the time of such termination, it being understood that any payments are full compensation for services rendered prior to the time of payment; provided, however, that Consultant shall be entitled to compensation for work in progress at the time of termination.

	19. Suspension.  The Town shall have the authority to suspend this Agreement and the services contemplated herein, wholly or in part, for such period as he/she deems necessary due to unfavorable conditions or to the failure on the part of the Consultant to perform any provision of this Agreement.  Consultant will be paid for satisfactory Services performed through the date of temporary suspension.  In the event that Consultant's services hereunder are delayed for a period in excess of six (6) months due to causes beyond Consultant's reasonable control, Consultant's compensation shall be subject to renegotiation.
	20. Amendment.  This Agreement constitutes the complete and exclusive statement of the agreement between Town and Consultant shall supersede any previous agreements, whether verbal or written, concerning the same subject matter.  This Agreement may be amended or extended from time to time by written agreement of the parties hereto.
	21. Interpretation.  This Agreement shall be interpreted as though it was a product of a joint drafting effort and no provisions shall be interpreted against a party on the ground that said party was solely or primarily responsible for drafting the language to be interpreted.
	22. Litigation Costs.  If either party becomes involved in litigation arising out of this Agreement or the performance thereof, the court in such litigation shall award reasonable costs and expenses, including attorneys’ fees, to the prevailing party.  In awarding attorneys’ fees, the court will not be bound by any court fee schedule, but shall, if it is in the interest of justice to do so, award the full amount of costs, expenses, and attorneys’ fees paid or incurred in good faith.
	23. Time of the Essence.  Time is of the essence of this Agreement.
	24. Written Notification.  Any notice, demand, request, consent, approval or communication that either party desires or is required to give to the other party shall be in writing and either served personally or sent by prepaid, first class mail.  Any such notice, demand, etc. shall be addressed to the other party at the address set forth hereinbelow.  Either party may change its address by notifying the other party of the change of address.  Notice shall be deemed communicated within 48 hours from the time of mailing if mailed as provided in this section.
	25. Consultant's Books and Records.
	A. Consultant shall maintain any and all ledgers, books of account, invoices, vouchers, canceled checks, and other records or documents evidencing or relating to charges for services, or expenditures and disbursements charged to Town for a minimum period of three (3) years, or for any longer period required by law, from the date of final payment to Consultant.
	B. Consultant shall maintain all documents and records which demonstrate performance under this Agreement for a minimum period of three (3) years, or for any longer period required by law, from the date of termination or completion of this Agreement.
	C. Any records or documents required to be maintained pursuant to this Agreement shall be made available for inspection or audit, at any time during regular business hours, upon written request by the City Attorney, City Auditor, City Manager, or a designated representative of any of these officers.  Copies of such documents shall be provided to Town for inspection when it is practical to do so.  Otherwise, unless an alternative is mutually agreed upon, the records shall be available at Consultant's address indicated for receipt of notices in this Agreement.
	D. Town may, by written request by any of the above-named officers, require that custody of the records be given to Town and that the records and documents be maintained in the City Manager's office.  Access to such records and documents shall be granted to any party authorized by Consultant, Consultant's representatives, or Consultant's successor-in-interest.

	26. Equal Employment Opportunity.  Consultant is an equal opportunity employer and agrees to comply with all applicable state and federal regulations governing equal employment opportunity.  Consultant will not discriminate against any employee or applicant for employment because of race, age, sex, creed, color, sexual orientation, marital status or national origin.  Consultant will take affirmative action to ensure that applicants are treated during such employment without regard to race, age, sex, creed, color, sexual orientation, marital status or national origin.  Such action shall include, but shall not be limited to, the following:   employment, upgrading, demotion or transfer;  recruitment or recruitment advertising;  lay-offs or termination;  rates of pay or other forms of compensation;  and selection for training, including apprenticeship.  Consultant further agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.
	27. Town Not Obligated to Third Parties.  Town shall not be obligated or liable for payment hereunder to any party other than the Consultant.
	28. Waiver.  No failure on the part of either party to exercise any right or remedy hereunder shall operate as a waiver of any other right or remedy that party may have hereunder.
	29. Severability.  If any one or more of the provisions contained herein shall for any reason be held to be invalid, illegal or unenforceable in any respect, then such provision or provisions shall be deemed severable from the remaining provisions hereof, and such invalidity, illegality or unenforceability shall not affect any other provision hereof, and this Agreement shall be construed as if such invalid, illegal or unenforceable provision had not been contained herein.
	30. Exhibits.  The following exhibits are attached to this Agreement and incorporated herein by this reference:
	A. Exhibit A: Scope of Work
	B. Exhibit B: Schedule of Performance
	C. Exhibit C: Compensation
	D. Exhibit D: Other Consultants, Specialists or Experts Employed by Consultant

	31. Execution.  This Agreement may be executed in several counterparts, each of which shall constitute one and the same instrument and shall become binding upon the parties when at least one copy hereof shall have been signed by both parties hereto.  In approving this Agreement, it shall not be necessary to produce or account for more than one such counterpart.
	32. News Releases/Interviews.  All Consultant and sub-consultant news releases, media interviews, testimony at hearings and public comment shall be prohibited unless expressly authorized by the Town.
	33. Venue.  In the event that suit shall be brought by either party hereunder, the parties agree that trial of such action shall be held exclusively in a state court in the County of San Mateo, California.
	SCOPE OF SERVICES
	Task 1 - Project Walk
	Task 2 - Collect and Review Data
	Task 3 - Public Meeting
	Task 4 - Evaluate Potential Solutions
	Task 6 - Prepare Draft Traffic Study Report
	Task 7 - Presentation to the Transportation Subcommittee and Transportation Commission 
	Task 8 - Prepare Final Traffic Study Report 
	PROJECT SCHEDULE
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	June 17 Agenda Packet Item 19 through 26
	ITEM 16 (1)  Alan Margot Tennis Pro contract Amendment
	Item No. 16
	CITY COUNCIL STAFF REPORT

	ITEM 16 (2) Tennis Contract Amendment 061209
	ITEM 17 (1) Additional Legal Funds
	ITEM 17 (2) Additional Legal Funds
	ITEM 18 (1) Staff Rpt K9 donation FY 09-10
	ITEM 19 (1) Reject Buckheit Reso
	Item 20 _ Report to Follow
	Item 21_ Report to Follow
	ITEM 22 (1) Parcel Tax Levy09_10
	If the Council adopts the attached resolution, the tax will be collected for the Town of Atherton by San Mateo County as part of the regular property tax bill due and payable in December 2009 and April 2010.  The taxes for each parcel classification are listed on Exhibit A of the resolution.

	ITEM 22 (2) FY0910 Parcel tax levy reso 09_23
	ITEM 23 (1) General Fund Reserve Policy Staff Report
	RECOMMENDATION
	FISCAL IMPACT

	ITEM 23 (2) General Fund Reserve Policy Resolution
	___________________________

	ITEM 23 (3) General Fund Reserve Policy
	ITEM 24 (1) Designee for PCC
	CITY COUNCIL STAFF REPORT

	ITEM 24 (2)  PCC Designees and Principles Resolution
	ITEM 25 (1) 20090617APOA MOU Staff Report
	ITEM 25 (2) Potential T A APOA 1 26 09
	ITEM 25 (3) MOU POA 2008-12
	A. Monthly salary ranges for full-time employees shall be increased on the first pay period that begins on or after July 1, 2008.
	POLICE-CIVILIAN
	POLICE-SWORN

	A. Employees may progress from Step A to Step B six (6) months after their hire date or date of entry into the job classification provided they have received a satisfactory performance evaluation conducted by the Town.  Employees may progress from Step B to Step C twelve (12) months after the date of entry into Step B, provided they have received a satisfactory performance evaluation conducted by the Town.  Employees may progress to Steps D on the anniversary date following their entry into Step C.  Progression to Step D is based upon such factors as experience, certifications, etc., and a satisfactory performance evaluation conducted by the Town.  Progression between Steps is not automatic, but depends upon an evaluation of performance.
	B. Changes between ranges and/or steps shall be made at the beginning of the pay period immediately following the employee’s anniversary date.
	C. Sergeants exercise supervisory responsibilities and are considered supervisory employees within the meaning of the Town’s municipal code.
	B. The Town shall establish a flexible spending plan under Internal Revenue Code section 125, which shall include dependent care provisions under Internal Revenue Code section 129.  Employees may participate in the flexible spending plan according to its terms as may be in effect from time to time, and those employees who are participating shall be responsible for their monthly participation fee.
	C. During the second year of the agreement, the parties agree that upon request, they will meet to explore alternate medical plans. During this same time period, the parties will explore the creation of a Retirement Medical Health Savings Plan.
	D. Each employee who has retired from the employment of the Town while in a job classification covered by this MOU shall receive a Town contribution of Sixteen Dollars ($16.00) per month for health insurance under PERS health plan.  
	Section 17: Bereavement Leave

	C. Employees in sworn police classifications assigned to work as K-9 officers shall receive a 5% increase in their normal step rate for such assignment. Officers are assigned as K-9 officers at the discretion of the Chief of Police.  Employees may be returned to their original assignments at any time at the discretion of the Chief of Police and such return shall not be considered “punitive action” nor subject to any appeal. Employees in sworn police classifications assigned to work as K-9 officers shall be compensated for off-duty K-9 care as follows: The Town and the Association agree that the amount of off-duty compensable working time attributable to all ordinary aspects of canine care (including without limitation, handling, caring, feeding, exercising, grooming, kennel cleaning, cleaning of Town vehicles, and ordinary transport to a veterinarian) by employees assigned to K-9 duty is seven (7) hours per week. Both the Town and the K-9 officers agree that this 5% differential is fair compensation for the duties of caring for the dog outside of work hours. This agreement is made pursuant Fair Labor Standards Act regulation 29 CFR § 785.23.  If and when an employee assigned to K-9 duty performs any extraordinary work involving the animal, the employee shall report such work immediately to the Chief of Police in writing and in no event less than 24 hours after completing such work.  “Extraordinary work” includes, but is not limited to, unanticipated trips for emergency veterinarian care and any work which causes a substantial increase in work time beyond the agreed-upon hours necessary for routine care as identified above.
	Accept a vacant position in the classification held at the time the leave commenced; or
	Accept a vacant position in the lower classification for which he is qualified.  In such an event, the employee shall have upgrade rights to the classification from which he elects reduction; or
	1.  Replace the least senior employee in the classification held at the time the                           leave commenced; or

	2. Request an extension of leave of absence, as provided in "A" above, without pay or benefits for a period not to exceed six (6) months.

	The Town shall provide the following Safety Equipment:
	1. Riot Baton with rubber grommet.
	2. Helmet with tilt-up face shield.
	3. Chemical Mace and holder.
	4. Duty Baton with rubber grommet.
	5. Holsters for Town-owned Pistols.
	6.         Rain coats and pants; hat covers.

	Town shall repair or replace uniforms and equipment items damaged in the line of duty.  The determination by the Town as to whether an item shall be repaired or replaced shall be based on what makes the uniform most presentable, not what is least expensive.
	The Town is responsible for maintaining, repairing or replacing the following safety items: 1, 2, 3, 4, 5, 6, and 7; however, if the damage to one of these items is the direct result of negligent conduct by an employee, the employee shall be responsible for and pay for the undepreciated value of the item.  For the purposes of this section, value shall be determined under cost accounting principles using sum-of-the-year's digits depreciation, and the items shall have no salvage value. Depreciation life shall be determined by the Internal Revenue Service Standards. Whenever an employee is provided with a previously used, rather than a new piece of equipment, it shall be considered as already completely depreciated.
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