Item No. 6
Town of Atherton

CITY COUNCIL STAFF REPORT - MANAGER’S REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: GEORGE RODERICKS, CITY MANAGER
DATE: FEBRUARY 19, 2020

SUBJECT: CITY MANAGER’S WRITTEN REPORT

The City Manager’s Report includes written reports from the Town’s various Departments. Staff
is present to answer any questions the Council may have on the various issues noted in the written
in the Reports.

CITY COUNCIL NOTES

1. Civic Center Project
o Web Links — Main Webpage, Activity Blog, Video Gallery, Photo Gallery, Live Feed
Webcam(s)
e Cash Flow Activity
o Director Barron is preparing an update to the Cash Flow Analysis for the March
meeting.
e New Donations
e None
e Construction Project Payment Requests and Change Orders
e See Attached Spreadsheet (PDF)

ADMINISTRATION/FINANCE/HR/LEGAL/T

2. Surf Air Report - Week Ending February 2, 2020

— Total of 22 arrivals for the week, down from 24 the previous week.

— Average daily arrivals calculated from November 1, 2019 at 3.5 per day.
— No Saturday flights this week.

— Continued use of transient parking.

— No flights using the Bayside Visual Approach (BVA).
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3. Conference Workshops/Materials

Thank you for allowing my attendance at the League’s Annual City Manager’s Department
Meeting this week. I attended several sessions that provided interesting materials. Attached are a
few related to issues the Town is facing.

— Housing Law Updates from Best, Best & Krieger - this session covered numerous updates on
recent housing legislation as well as an outlook on future legislation.

— Independent Contractors and CalPERS - this session covered the growing trend of employer
audits by CalPERS (ours was one of the first in 2014) and the now alarming and evolving dynamic
of independent contractors versus employee. The law is getting more and more aggressive in this
area and CalPERS is taking advantage of it by blurring the line and subsequent requirements,
between an independent contractor and an employee.

— CalPERS Update - this was an update directly from CalPERS on their funding status and future.
It was a good year.

PUBLIC SAFETY

4. New Animal Shelter Ribbon Cutting Ceremony

The County is hosting a Ribbon Cutting Ceremony for the new County Animal Shelter at 12
Airport Boulevard on March 9 at 9 am. There will be tours of the new facility and light
refreshments. RSVP by March 5 to ahyde@smcgov.org. I plan to attend.

5. New Hire - Police Trainee Marisela Torres

The Police Department has hired Marisela Torres as their newest team member. Trainee Torres
will begin the CSM Academy on February 24 and complete on August 6. Trainee Marisela will be
attending orientation at the Academy on Feb 20.

Trainee Torres has been serving as an Instruction Assistant for M-AHS and has 9 years experience
working in the education environment at Vargas Elementary and Selby Lane Schools. Trainee
Torres is Spanish speaking and has a BA in Sociology from Notre Dame.

Trainee Torres was recruited by Officer MacDonald.

Ad Hoc Subcommittee Updates

Fire Services - Wiest/Widmer (Rodericks)

I am drafting the community publication on the topic and it will be reviewed by the Subcommittee
and Council before its release. I anticipate scheduling a community forum in late February or early
March. It is taking me longer than anticipated.
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Caltrain - DeGolia/Wiest (Rodericks/Ovadia)

Staff held a brief phone conference with Caltrain this week to discuss in broad brush the tenets of
an MOU between the Town and Caltrain. Caltrain will be producing a timeline for the process.
While Caltrain is ambitious about the schedule they were cautious that it could take longer than
anticipated.

Regional Housing/SB50 - Lewis/Widmer (Rodericks)

No Reports.

Refuse Services Procurement - Widmer/Wiest (Rodericks/Barron)

Staff and the Subcommittee met with Greenwaste Recovery on Thursday to discuss some of the
finer points of their proposal to the Town. R3 is putting together a summary for the City Council
meeting on February 19.

City Manager Major Goods, Use or Service Agreements/Contract Awards as of February
7,2020

As a reminder, the list below is provided as informational only. All items listed are authorized
pursuant to the Town’s purchasing policy requirements and within the Town’s program budget(s).

— None

Special Event Permits as of February 7, 2020

This is a list of upcoming Special Event Permits approved or under review.

e April 4 - Pacific Islander Club Luau, Menlo College - 4 pm to 10 pm
e May 9 - Menlo College Commencement, Menlo College - 11 am to 1 pm

ATTACHMENTS

Town Center Project Cost Summary
Housing Law Updates

Independent Contractor Update
CalPERS Update

Police Department Report

Public Works Department Report
Community Services Department Report
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Town Center - Payment Progress & Change Orders (Construction Only)

ATTACHMENT 1

Total Net Change Orders To Date 114,942 Payment Request Work Period | Town Share | Library Share | Total Project | Retention (5%)| AN Funds Paid | AN Funds Remaining
Percentage of Change Orders (Town Original Contract)) 0.14% | |Payment Request #1 Jun-19 983,533 538,622 1,522,156 76,108 649,132 2,676,981
Percentage of Change Orders (Library Original Contract) 0.40%| |Payment Request #2 Jul-19 540,673 | $ 587,037 1,127,711 56,386 356,844 2,320,137
Total Contingency | Total Remaining Payment Request #3 Aug-19 605,478 | $ 972,754 1,578,232 78,912 399,616 1,920,521
Town 10% Project Contingency $2,870,103 $2,828,571 Payment Request #4 Sep-19 997,235 638,317 1,635,551 81,778 658,175 1,262,346
Library 10% Project Contingency $1,837,5697 $1,764,187 Payment Request #5 Oct-19 969,456 | $ 252,633 1,222,089 61,104 639,841 621,604
Payment Request #6 Nov-19 1,318,002 | $ 341,692 1,659,694 82,985 371,604 250,000
Town Share Library Share Payment Request #7 Dec-19 1,346,738 555,978 1,902,716 95,136 - -
Roll-up of Approved Change Orders $ 41,532 | $ 73,410 Payment Request #8 Jan-20 1,289,498 | $ 480,925 1,770,423 88,521 - -
CO#1 — DG Pathway - $ 16,334 Payment Request #9 Feb-20 - ) - - - - -
CO#1.5 — VE/Partnering Meeting - $ - Payment Request #10 Mar-20 - - - - - -
CO#2 — Webcam #2 - $ 26,513 Payment Request #11 Apr-20 - 5 - - - - -
CO#3 — PD Automatic Gate/Secure Parking $ 27,021 | $ - Payment Request #12 May-20 - ) - - - - -
CO#4 — CalWater Required Survey $ - $ 4,272 Payment Request #13 Jun-20 - - - - - -
CO#4 — CalWater Required Survey $ 12,159 | $ - Payment Request #14 Jul-20 - 5 - - - - -
CO#5 - Demo/Plaster Walls (Library) - 5,332 Payment Request #15 Aug-20 - b - - - - -
CO#6 - Storm Drain Realignment (Corp Yard) - 5,687 Payment Request #16 Sep-20 - - - - - -
CO#7 - Credit for Hand Digging v. Boring - (7,754)| |Payment Request #17 Oct-20 - 5 - - - - -
CO## - Elevator VE (Pending) $ - $ - Payment Request #18 Nov-20 - 5 - - - - -
CO#8 - Library Pile Work Redesign $ - 22,199 Payment Request #19 Dec-20 - - - - - -
CO#9 - CalWater Required Survey $ 2,352 | $ 827 Payment Request #20 Jan-21 - 5 - - - - -
Payment Request #21 Feb-21 - b - - - - -
Payment Request #22 Mar-21 - - - - - -
Payment Request #23 Apr-21 - b - - - - -
Payment Request #24 May-21 - b - - - - -
Payment Request #25 Jun-21 - - - - - -
Totals $ 8,050,613 | $ 4,367,958 | $ 12,418,572 | $ 620,929 | $ 3,075,212
Initial Project Bid $ 28,701,034 | $ 18,375,966 | $ 47,077,000
Net Change Orders $ 41,532 | $ 73,410 | $ 114,942
Updated Project Cost $ 28,742,566 | $ 18,449,376 | $ 47,191,942
Percent Complete (based on §) 28% 24% 26%
Target % Complete (25/m Sch) 32%
$ 41,532 § 73,410 Each Month Represents 4%
Donation Contributions
Design Percent Construction Percent
General Share Division Project Cost (Town Only)| S 3,980,652 74% S 28,742,566 61%
Library 26% Atherton Now| $ 2,125,203 53% S 3,075,212 11%
Town 74% Other (Lurie) S 500,000 2%
Other (Various) S 33,884 0.12%
City Manager Single-Change Order Approval Authority S 250,000 Other
Maximum Total Allowed Change Orders S 2,000,000 S 2,125,203 53% S 3,609,096 13%
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ATTACHMENT 2

Under One Roof:
New California Housing
Law Updates

Articles and Analysis by BB&K to
Help Communities Respond to
Housing Crisis Legislation

cles and webinars are not intended as legal advice. Additional facts or future developments may affect subjects contained
herein. Seek the advice of an attorney before acting or relying upon any information in this communiqué.

BEST BEST & KRIEGER &

ATTORNETYS AT L AW
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Omnibus Housing Bill Adds Teeth to Housing
Element Law Enforcement

Part 1: New California Housing Laws

The California Department of Housing and Community
Development was given more tools to hold cities
accountable for housing-element compliance. Spanning
140 pages, Assembly Bill 101, signed last week, is unlike
most bills from this session. The other laws generally
take effect in January, but most of AB 101 took effect
immediately. Here are the highlights:

Regulatory

* Judicial Enforcement: After HCD flags a noncompliant
housing element, the Attorney General is now required
to seek a court order directing the city to bring its
housing element into compliance. To secure
compliance, the court is directed to retain jurisdiction,
hold status conferences, and impose fines, and may
appoint a receiver to step in, take the process over
from the city, and “bring the jurisdiction’s housing
element into substantial compliance”

* Financial Enforcement: Cities with compliant housing
elements get preference in applying for housing and
infrastructure programs. Cities that don't comply are
ineligible for certain programs.

* “Low Barrier Navigation Center” Now Allowed by
Right in Zones Allowing Multifamily or Mixed Uses:
Supportive housing has no limit on length of stay and
is already allowed as a “use by right” wherever
multifamily residential and mixed uses are allowed,
subject only to ministerial standards that apply to
multifamily generally. This bill introduces “Low Barrier
Navigation Center” as a “low-barrier, service-enriched
shelter focused on moving people into permanent

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

housing,” such as supportive housing — and allows an
LBNC by right wherever multifamily or mixed uses are
allowed on any basis.

Qualifying Threshold for Streamlining Easier to
Satisfy: Before, an applicant had to show that 2 /3 of
the square footage of the project was residential to
qualify for streamlining. Now, proposed density-bonus
units and area must be included in the 2 /3 calculation.
The bill also adds the Department of Public Health and
the State Water Resources Control Board to the list of
state agencies that may clear a hazardous waste

site for streamlining.

Financial
* HCD and Housing Finance Directors Added to Tax

Credit Allocation Committee: Before, the Committee
was just the Governor, Controller and Treasurer.

The bill adds these housing directors to the
Committee, potentially changing the Committee’s
perspective on how to allocate tax credits to housing
projects.

New $650 Million Grant Program to Address
Homelessness: The bill establishes the Homeless
Housing, Assistance, and Prevention Program and puts
the Business, Consumer Services, and Housing
Agency in charge of distributing $650 million in one-
time grant funds for regional coordination and
expanding or developing “local capacity to address
homelessness challenges.” The deadline to apply for
funds is Feb. 15.
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* New $250 Million Grant Program to Accelerate If you have any questions about AB 101 and how it may
Housing Production and Satisfy RHNA: The bill impact your agency, or housing issues generally, please
establishes the Local Government Planning Support contact the author of this Legal Alert listed below in
Grants Program and puts HCD in charge of allocating the firm’'s Municipal Law practice group, or your BB&K
$250 million in one-time grants to cities, counties and attorney.
councils of government (half to cities and counties,
half to COGs). The funds are for technical assistance, Disclaimer: BB&K Legal Alerts are not intended as legal
preparation and adoption of planning documents, and advice. Additional facts or future developments may affect
“process improvements” to “accelerate housing subjects contained herein. Seek the advice of an attorney
production and ... facilitate compliance with” sixth- before acting or relying upon any information in this
cycle regional housing needs assessments. The communiqué.
amount available to a particular city depends on its
population. The deadline for cities and counties to Todd Leishman
apply for funds is July 1 (COGs have until January 2021). (949) 263-6576

* HCD May Now Use CalHome Program Funds to Make Todd.Leishman@bbklaw.com

Grants for ADUs and Disaster Relief: The bill
authorizes HCD to use existing, continuously
appropriated CalHome Program funds to make grants

to local agencies and nonprofits for the construction Elizabeth Hull
or rehabilitation of accessory dwelling units and junior (949) 263-2608
ADUs, as well as to assist disaster victims. Elizabeth.Hull@bbklaw.com

* Housing Trust Grant Funds Now Available for Native
American Tribes and ADUs: Previously, only local
housing trusts were eligible for grants from the Local
Housing Trust Fund Matching Grant Program. Now,
Native American Tribes may receive funds from this
Program. Permissible uses of the funds have also been
extended to include construction or rehabilitation of
ADUs and junior ADUs.

e New $500 Million Grant Program for Infill
Infrastructure: The bill establishes the Infill
Infrastructure Grant Program of 2019 and puts HCD
in charge of allocating $500 million in grant funds to
capital improvement projects that are needed to
facilitate development of qualifying infill projects and
areas. HCD will release a notice of funding availability
by Nov. 30.

e $500 Million in Additional Tax Credits: The bill
provides for an additional $500 million in tax credits to
qualifying low-income housing projects and changes
some of the criteria to qualify.

* $500 Million Added to Self-Help Housing Fund for
Special-Needs Housing: The bill appropriates $500
million to HCD for the Self-Help Housing Fund to
facilitate low- and moderate-income housing for

people with intellectual or developmental disabilities.

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.



DY DE BEST BEST & KRIEGER ¢
bBbie

ATTORNEYS AT L AW

Surplus Land Act Requirements Expand
for Local Agencies

Part 2: New California Housing Laws

Agencies will have expanded roles under the Surplus

Land Act, and will have to satisfy new housing element
requirements under Assembly Bill 1486, signed by Gov.
Gavin Newsom on Wednesday. The legislation will impact
existing practices, add new reporting requirements and
subject agencies to penalties for noncompliance. The
legislation is intended to address California’s shortage of
affordable housing. AB 1486 takes effect Jan. 1, with penalty
provisions going into effect Jan. 1, 2021.

The new law expands the number of agencies subject to
Surplus Land Act requirements. The definition of “local
agency” was revised to include not only every city, county,
city and county, and district, including school districts, but
also specifically covers sewer, water, utility, and local and
regional park districts, among others.

Revisions to existing law will include, but are not limited
to:

* Requiring legislative bodies to take formal action in
a regular public meeting to declare land surplus. That
declaration must be supported by written findings.

» Prohibiting the negotiations between a disposing
agency and interested entities from including deal
terms that would reduce or disallow residential use of
the site.

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

* Requiring a disposing agency to send a notice of
availability to housing sponsors that have notified the
Department of Housing and Community Development
of their interest. HCD is also required to maintain a
listing of all notices of availability throughout the State
on its website.

* Requiring a disposing agency, prior to agreeing to
the terms for the disposition of surplus land, to
provide specified information about its disposition
process to HCD. HCD then has 30 days to review the
information and submit written findings to the
disposing agency if HCD determines the proposed
land disposal will violate requirements of this new
law. Violations would be subject to monetary penalties
or enforcement action. HCD is required to implement
these provisions beginning Jan. 1, 2021.

e Adding a requirement that the planning agency of a
city or county include a listing of specified sites
owned by the city or county that have been sold,
leased or otherwise disposed of in the prior year.

The list must include the entity to whom each site was
transferred and the intended use for the site.

In light of AB 1486’s expanded requirements under the
Surplus Land Act, as well as changes related to general
plan housing elements, local agencies should carefully
evaluate their existing policies and procedures relating
to the disposal of surplus land, particularly as it relates to
affordable housing, to ensure compliance with the new
requirements.
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In light of AB 1486’s expanded requirements under the
Surplus Land Act, as well as changes related to general
plan housing elements, local agencies should carefully
evaluate their existing policies and procedures relating
to the disposal of surplus land, particularly as it relates to
affordable housing, to ensure compliance with the new
requirements.

If you have any questions about AB 1486 and how it may
impact your agency, please contact the authors of this
Legal Alert listed below or your BB&K attorney.

Disclaimer: BBEK Legal Alerts are not intended as legal
advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney
before acting or relying upon any information in this
communiqué.

Jeff Ferre
(951) 826-8271
Jeff.Ferre@bbklaw.com

Amanda Daams
(951) 826-8236
Amanda.Daams@bbklaw.com

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.
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Tenant Protection Act Sets Statewide Rent Caps
and Eviction Rules

Part 3: New California Housing Laws

As California cities consider local rent control measures
and other mechanisms to address the impacts of
escalating residential rents on local housing, the California
legislature passed Assembly Bill 1482 as a statewide
solution to this concern. Signed by Gov. Gavin Newsom
Thursday, the bill, known as the Tenant Protection Act of
2019, limits landlords’ ability to increase residential rents
and to remove residential tenants without just cause. This
legislation could take some pressure off local governments
to address rising rents through local enactments.

Limits on Residential Rent Increases

AB 1482 provides that, over the course of any 12-month
period, a residential landlord cannot increase a tenant’s
rent by 5 percent plus the percentage change in the cost of
living (set by regional Consumer Price Index) or 10 percent,
whichever is less. It applies to all rent increases after
March 15, 2019.

The bill exempts certain housing types from the cap on
rent increases, including:

* Housing constructed in the past 15 years,

» Affordable housing subject to a deed restriction,
oragreement arising from subsidies for very low-, low-
or moderate-income households,

* College dormitories,

* Single family homes or condominiums rented by the
owner, unless owned by a real estate investment trust,
corporation or a limited liability company in which at
least one member is a corporation,

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

* Duplexes where the owner occupies one unit and
rents the other, or

* Units that are already subject to local rent control
measures.

The bill also prevents landlords from increasing a tenant’s
rent more than twice over a 12 month period, except to set
new rental rates at the start of a new tenancy.

Just Cause for Termination of Residential Tenancies

As with most rent control measures, AB 1482 also includes
tenant protections in the form of a just cause showing

for landlords wanting to terminate residential tenancies.
These restrictions prevent landlords from simply evicting
tenants to set new rents with their new tenants, thus
avoiding the rent caps established by the new law. These
just cause protections apply when all the tenants in a unit
have occupied the unit for 12 months or more or some of
the tenants have occupied the unit for less than 12 months,
but at least one tenant has occupied the unit for 24 months
or more.

The bill enumerates several “at fault” just causes for
eviction, including failure to pay rent, material breach
of the lease and criminal or nuisance activity. It also
enumerates some “no fault” just causes, including
removal of the unit from the rental market or providing
it to an immediate relative, substantially remodeling the
unit, vacating the unit to address habitability issues, or
responding to an administrative or court order.
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Similar to the rent cap, the bill exempts certain housing
types from the tenant protections requiring a just cause
showing prior to terminating a residential tenancy. These
include:

* Housing constructed in the past 15 years,

» Affordable housing that is subject to a deed restriction,
or agreement that provides subsidies for very low-,
low- or moderate-income households,

* Dormitories for both colleges and K-12 schools,

* Housing associated with a nonprofit hospital, religious
facility, extended care or licensed residential care
facility,

¢ Hotels,

* Individual rooms or accessory dwelling units rented
out by the home owner,

* Single family homes or condominiums rented by the
owner, unless they are owned by a real estate
investment trust, corporation, or a limited liability
company in which at least one member is a
corporation or

* Duplexes where the owner occupies one unit and

rents the other.

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

The new bill does not preempt existing local just cause
eviction protection ordinances. Instead, it allows

local jurisdictions to adopt more protective just cause
ordinances.

The Legislature declares in AB 1482 that these restrictions
are needed for a limited time to address the statewide
housing crisis and, in particular, concerns with residential
rent gouging. As a consequence, these protections will
expire on Jan. 1, 2030.

If you have any questions about AB 1482 and how it may
impact your agency, please contact the authors of this
Legal Alert listed to the right in the Municipal Law practice
group or your BB&K attorney.

Disclaimer: BB&K Legal Alerts are not intended as legal
advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney
before acting or relying upon any information in this
communiqué.

Ethan Walsh
(916) 551-2825
ethan.walsh@bbklaw.com
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SB 330 Limits Local Laws Over
Housing Developments

Part 4: New California Housing Laws

As part of Gov. Gavin Newsom’s pledge to create 3.5 million
new housing units by 2025, he signed Senate Bill 330

on Oct. 9. The new law makes numerous changes to the
Permit Streamlining Act and the Housing Accountability
Act, many of which are in effect only until Jan. 1, 2025, and
establishes the Housing Crisis Act.

Under the new rules, cities and counties will be limited in
the ordinances and policies that can be applied to housing
developments. “Housing development” is now defined to
include residential projects, mixed-use projects with 2/3
of the square footage dedicated to residential units and
transitional or supportive housing projects.

New Preliminary Application Process
The legislation creates a preliminary application process.
A housing development will be deemed to have completed
the preliminary application process by providing specified
information regarding:

e site characteristics,

* the planned project,

e certain environmental concerns,

 facts related to any potential density bonus,

 certain coastal zone-specific concerns,

* the number of units to be demolished and

* the location of recorded public easements.

With limited exceptions, housing developments will only
be subject to those ordinances and policies in effect when
the completed preliminary application is submitted. The
public agency must make any historic site determination at
the time the developer has complied with the preliminary

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

application checklist. That determination can only be
changed if archaeological, paleontological or tribal cultural
resources are found during development.

To facilitate the preliminary application process, all
public agencies must compile a checklist that specifies
what is required to complete a development application.
The application checklist must now be made available in
writing and on the public agency’s website.

The developer has 180 days from the submittal of

the preliminary application to submit a development
application. Under SB 330, the local agency now has
additional disclosure obligations when rejecting an
application as incomplete and cannot request anything
that is not identified on the application checklist.

Streamlining Provisions

The Housing Accountability Act was amended to prohibit
more than 5 hearings when reviewing a project that
complied with the general plan and zoning code objective
standards when the application was deemed complete.
“Hearing” is broadly defined to include any workshop or
meeting of a board, commission, council, department or
subcommittee.

Additionally, a housing development cannot be required

to rezone the property if it is consistent with the objective
general plan standards for the property. The public agency
may require the housing development to comply with the
objective zoning code standards applicable to the property,
but only to the extent they facilitate the development at
the density allowed by the general plan.
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SB 330 also shortens the timeframes for housing
development approval under the Permit Streamlining Act.
Local agencies now have 90 days, instead of 120 days,
following certification of the environmental impact report,
to approve the project. For low-income projects seeking
tax credits or other public funding, that time frame is 60
days.

Housing Crisis Act of 2019

The HCA freezes many development standards in affected
cities and counties starting Jan. 1. Generally, an affected
city or county will be a U.S. Census Bureau-designated
urbanized area. Under the HCA, the Department of
Housing and Community Development will determine the
affected cities and counties by June 30. HCD may revise
this list after Jan. 1, 2021 to address changes in urbanized
areas based upon the new census data.

Among other changes, the HCA provides that, where
housing is an allowable use, an affected public agency,
including its voters by referendum or initiative, may not
change a land use designation (general plan or zoning) to
remove housing as a permitted use or reduce the intensity
of residential uses permitted under the general plan and
zoning codes that were in place as of Jan. 1, 2018. The
exception is if the city concurrently changes the standards
applicable to other parcels to ensure there is no net loss in
residential capacity.|

Affected public agencies are also prohibited from
imposing a moratorium or similar restriction on a housing
development, including mixed-use developments, except
to specifically protect against imminent threats to public
health and safety. Additionally, affected public agencies
cannot enforce a moratorium or other similar restriction
on a housing development until the ordinance has been
approved by HCD. As of Jan. 1, affected cities or counties
are prohibited from imposing or enforcing subjective
design standards on housing developments where housing
is an allowable use. Objective standards are limited to
design standards that involve no personal or subjective
judgment by a public official. They must be verifiable by
reference to an external and uniform benchmark available
to both the applicant and the public official prior to
application submittal

An affected city or county is also prohibited from
establishing or implementing any growth-control measure
adopted by the voters after 2005 that:
e limits the number of land use approvals for housing
annually,
* acts as a cap on the number of housing units that can
be constructed or
* limits the population of the city or county.

The HCA also prohibits development approvals that require
residential unit demolition. Unless the project will replace
all existing or previously demolished affordable restricted
units, it will include at least as many units as existed on
the site within the previous 5 years. Existing residents

are allowed to remain until 6 months before construction
begins, and displaced residents are provided relocation
benefits and a right of first refusal for a comparable unit in
the new project at an affordable rent.

If you have any questions about SB 330 and how it may
impact your agency, please contact the author of this Legal
Alert listed to the right in the firm’'s Municipal Law practice
group, or your BB&K attorney.

Disclaimer: BBEK Legal Alerts are not intended as legal
advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney
before acting or relying upon any information in this
communiqué.

Elizabeth Hull
(949) 263-2608
Elizabeth.Hull@bbklaw.com

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.
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California Paves Way for More ADUs

Part 5: New California Housing Laws

As part of its response to California’s housing crisis, the
Legislature passed a handful of new laws that further limit
local regulation of accessory dwelling units, or ADUs.

The Legislature’s goal is to accelerate ADU development
throughout the State. Historically, an ADU is usually a
second small residence on the same grounds as a single-
family home, such as a back house or an apartment over a
garage.

AB 881, SB 13 and AB 68][1]
More Locations

 State law now clearly prohibits a city from requiring a

minimum lot size.

* ADUs are now allowed on lots with multifamily

dwellings (not just single-family dwellings).

* The no-setback rule is expanded beyond just
nonconforming garages to include any existing
structure, or any new structure in the same place and

with the same dimensions as an existing structure.

* The most a city may require for a side or rear setback
is now 4 feet.

* Before, the adequacy of water and sewer services and
ADU impact on traffic flow and public safety were just
examples of reasons that might justify a city in
restricting ADUs in a certain area. Now, they're the
only allowed reasons, and cities must consult with
utility providers before deciding that water and sewer
services are inadequate.

Fewer Opportunities to Regulate Size
e Minimum size must be 220 square feet, or as low as
150 square feet if the city has adopted a lower
efficiency-unit standard by local ordinance.
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* Maximum size must be at least 850 square feet for

attached and detached studio and one-bedroom
ADUs and at least 1,000 square feet for two or more
bedrooms. In practice, an ADU might be limited to
less than these minimum maximums by the
application of development standards, such as lot
coverage and floor-area ration. But another new
provision prohibits the application of any standard
that wouldn'’t allow for at least an 800-square foot,
16-foot tall ADU with 4-foot side and rear setbacks.
Converted ADUs may now include an expansion of the
existing structure of up to 150 square feet for ingress
and egress.

Attached ADUs are no longer limited to 1,200 square
feet — just 50 percent of the existing primary dwelling.

Less Parking
 Cities may no longer require replacement parking

when a garage is converted to an ADU.

* A city cannot require ADU parking within a 1/2 mile of

public transit. State law now clarifies that “public
transit” includes any bus stop, which may considerably
expand parking-exempt areas for many cities.

More Limited Review
e Whether or not a city has a compliant ADU ordinance,

it must ministerially approve a compliant ADU, and
now a junior ADU as well, within 60 days of receiving a
complete application — a decrease from 120 days. But
the city must extend that time if an applicant requests
it. Cities may charge a fee to recover review costs.
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* Any new primary dwelling that requires a
discretionary review may still be subjected to the
normal discretionary process, and consideration of
an ADU on the same lot may be delayed until the
primary dwelling is approved. But the ADU decision
must remain ministerial.

* Cities now have to approve new detached ADUs with
only a building permit (as they do for converted ADUSs),
without applying any standard except for 4-foot
setbacks, an 800-square foot max and a 16-foot height
limit.

 Cities may not require correction of physical
nonconforming zoning conditions for an ADU or junior
ADU.

Multiple ADUs and Multifamily

* Cities must now allow both a junior ADU and either a
converted ADU or a detached building-permit-only
ADU on the same lot.

e A city must now allow junior ADUs even if the city
doesn't have an ADU ordinance, in which case it may
only impose the few standards in state law.

» Cities must now allow multiple converted ADUs on
lots with a multifamily dwelling.

* Cities must now allow up to two detached ADUs on
lots with a multifamily dwelling, subject only to a 16-
foot height limit and 4-foot setback.

More Limited Fees
 Utility providers are now more limited in whether
and how they can charge connection fees and capacity
charges.
* Impact fees are prohibited for ADUs smaller than
750 square feet. They're allowed for large ADUs, but
only proportional to the primary dwelling.

No Owner-occupancy
e All ADUs are exempt from owner-occupancy
requirements until Jan. 1, 2025. Cities may then impose
occupancy requirements, but only to ADUs created
after that date.

No Owner-occupancy
e All ADUs are exempt from owner-occupancy
requirements until Jan. 1, 2025. Cities may then impose
occupancy requirements, but only to ADUs created
after that date.

No Short-term
 Cities may no longer allow short-term rentals of ADUs.

Heavier Consequences for Cities

e Now, a local ADU ordinance is null and void if it does
not fully comply with whatever the current state law
requires — not just with the 2017 amendments (which
was previously the case). So cities will have to
proactively conform their ordinances before changes
in state law take effect or continually risk voiding their
entire local ordinance.

 Cities are more accountable now to the California
Department of Housing Community Development for
confirming their local ordinances to the state ADU law,
and HCD may refer a violation to the Attorney General.

AB 671 and AB 139[2]
Housing elements must now promote ADUs for affordable
rent. HCD must provide financial incentives.

Every general plan housing element must now include,

as part of its program to make adequate provision for the
housing needs of all economic segments of the community,
a “plan that incentivizes and promotes the creation of
[ADUs] that can be offered at affordable rent ... for very
low, low, and moderate-income households.” For its part,
HCD is charged with developing “a list of existing state
grants and financial incentives” for ADU developers and
operators by the end of 2020.

In practice, cities and counties will likely need to not

only discuss their ADU ordinance and report on ADU
development in their housing elements, but also report

on what they are doing to promote affordable rental of
those ADUs. The upside is that affordable ADUs may count
toward fulfilling regional housing needs allocations, also
known as RHNA, requirements.

AB 670
Home Owner Associations are now limited like local
agencies in restricting ADUs.

State law has limited local agencies in restricting ADUs for
a while now, but hasn't addressed private restrictions such
as HOA Covenant, Conditions & Restrictions, or CC&Rs.
AB 670 makes any governing HOA document void and
unenforceable to the extent that it prohibits, or effectively
prohibits, the construction or use of ADUs or junior ADUs.
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AB 670 does permit an HOA to place “reasonable
restrictions” on ADUs and junior ADUs in common
interest developments, as long as the restrictions do

not discourage ADU or junior ADU construction or
unreasonably increase the cost to construct them. (Like
cities, HOAs are bound to disagree with ADU proponents
over what those standards mean in practice.) The new law
does not define what sort of “restrictions” are “reasonable;’
but the bill does not require an HOA to follow the same
exact standards that the city or county has adopted,
leaving open the possibility that the HOA might still have
its own “reasonable restrictions” that differ from those of
the local agency.

While HOA regulation of ADUs is not directly a local
agency’s business, it is helpful for cities and counties to
keep this in mind since they receive complaints from
time to time from residents concerned about government
approval of uses that violate CC&Rs.

AB 587
Separate sale or conveyance of ADUs is now okay in limited
situations.

State law generally prohibits local ADU ordinances from
allowing ADUs to be sold or otherwise conveyed separately
from the primary dwelling. But AB 587 creates a limited
exception by allowing (though not requiring) cities to
adopt ordinances authorizing ADUs to be conveyed
separately from the primary dwelling if certain conditions
are met. These conditions include, among others, that
the property was built by a qualified nonprofit, there is
an enforceable restriction on the use of the land between
the nonprofit and qualified low-income buyer and the
property is held in a tenancy-in-common agreement that:
* gives the low-income buyer an undivided, unequal
interest in the property based on the size of the
dwelling,
 gives the nonprofit a right of first refusal to buy back
the property if the buyer wishes to sell,
* requires the buyer to occupy the residence as his or
her principal residence, and
» contains affordability restrictions on the sale or
conveyance of the property ensuring that the
property will remain low-income housing for at least
45 years.

This new, narrow exception appears to be a concession
aimed at a particular project or model.

Note that this exception is not automatic. The local agency
must choose to provide it, and it will likely be of only
limited interest to most jurisdictions where there is no
qualified nonprofit ready to proceed under this model.

The Bottom Line

Nearly every — if not every — city and county in the state
will need to amend its ADU ordinance in time to take effect
before Jan. 1, or the ordinance will be void and the agency
will have to approve ADUs ministerially without applying
any architectural, landscaping, zoning or development
standard.

With California’s housing shortage reaching crisis levels,
the state Legislature and Gov. Gavin Newsom approved

a slew of new bills this session aimed at helping the
situation. Using a mix of carrots and sticks, these laws will
change how cities and counties address housing shortages
in their own communities. Watch for more Legal Alerts
analyzing the new laws and how they impact your agency.

If you have any questions about new ADU laws and how
they may impact your agency, please contact the authors
of this Legal Alert listed to the right in the firm’s Municipal
Law practice group, or your BB&K attorney.

Disclaimer: BBEK Legal Alerts are not intended as legal
advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney
before acting or relying upon any information in this
communiqué.

Elizabeth Hull
(949) 263-2603
Elizabeth.Hull@bbklaw.com

Todd R. Leishman
(949) 263-6576
Todd.Leishman@bbklaw.com

Isaac Rosen
(213) 787-2564
Isaac.Rosen@bbklaw.com
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Housing Density Bonus and Reporting Changes
for Local Agencies

Part 6: New California Housing Laws

As part of the 2019 housing package, Gov. Gavin Newsom
signed a number of bills modifying density bonus rules,
and information and reporting rules. Each of these bills

is designed to increase housing production by easing
regulations on development or making information readily
available to potential developers.

Density Bonus

Assembly Bill 1763 amends California’s density bonus law to
authorize significant development incentives to encourage
100 percent affordable housing projects. In response

to a need for housing for low- and moderate-income
households, the bill allows up to 20 percent of the units to
be available for moderate income households, while the
remainder of the units must be affordable to lower income
households. The affordability restrictions apply to both the
base units and the extra units granted through the density
bonus.

These 100 percent affordable housing projects can receive
an 80 percent density bonus from the otherwise maximum
allowable density on the site. If the project is within 1/2
mile of a major transit stop, the city may not apply any
density limit to the project. In addition to the density
bonus, qualifying projects will receive four regulatory
concessions. And, if the project is within 1/2 mile of a
major transit stop, it will also receive a height increase of
up to three additional stories, or 33 feet. The 100 percent
affordable housing projects are also not subject to any
minimum parking requirements.

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

Essentially, this bill encourages 100 percent affordable
housing projects to provide as many units as possible on
the site, and the limits on project size come from other
standards, such as maximum height limits and setbacks
(which are also subject to any allowable deviations through
the four available concessions). Under existing law, cities
are already required to have an ordinance that implements
the state density bonus law. Cities should update their
density bonus ordinances to codify this new bonus for 100
percent affordable projects.

Information and Reporting Requirements

Under existing law, counties are required to establish a
central inventory of all surplus governmental property
located in the county. AB 1255 amends the Government
Code to extend this obligation to cities. It requires that on
or before Dec. 31 of each year, each county and city create
an inventory of surplus land (land no longer necessary for
the agency’s use) and excess land (land in excess of the
agency’s foreseeable needs) within its jurisdiction. Upon
request, the agencies are required to make the inventory
available to a citizen, limited dividend corporation or
nonprofit corporation free of charge. For each site
identified in the inventory, the agency must provide a
description of the parcel and its present uses, and report
that information to the California Department of Housing
and Community Development before April 1 of each year.
HCD must then report that information to the Department
of General Services for inclusion in an inventory of all
state-owned parcels that are in excess of state needs.
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Similar to AB 1255, Senate Bill 6 requires DGS to develop
and host a publicly available database on its website that
lists the “inventory sites” that local agencies have identified
as suitable and available for residential development in
their respective housing elements. Under existing law

— including, specifically, Housing Element Law section
65583(a)(3) — these inventory sites are required to be
included in each local agency’s housing element. However,
SB 6 obligates local agencies to prepare their respective
inventory sites consistent not only with existing law, but
also with standards, form, and definitions adopted by HCD.
SB 6 further authorizes HCD to adopt, amend and repeal
these standards, forms, and definitions to implement
Housing Element Law section 65583(a) .

Beginning Jan. 1, 2021, all agencies that amend or adopt
their housing element must deliver to HCD, along with the
copy of its adopted housing element or amendment, an
electronic copy of their inventory sites. HCD is responsible
for then furnishing the DGS with the list of inventory

sites to be included in the database. DGS’ database will
also include State lands determined or declared excess
pursuant to Government Code section 11011.

AB 1483 creates more transparency requirements. Existing
law requires public agencies to provide a development
project applicant with a detailed list of the information
that will be required from the applicant. Existing law also
requires a local agency that establishes or increases a

fee as a condition of a development project’s approval to
determine a reasonable relationship between the fee’s use
and the type of development project on which the fee is
imposed. AB 1483 adds section 65940.1 to the Government
Code to require that a city, county, or special district post
on its website all of the following:

1. a current schedule of fees, exactions and affordability
requirements imposed by the agency that are
applicable to a proposed housing development project
(defined as a residential project, mixed used project or
transitional or supportive housing project),

2. all zoning ordinances and development standards,
including an identification of the zoning ordinances
and development standards applicable to each parcel,

3. the list of information required from a development
project applicant

4. the current and five previous annual fee reports or
annual financial reports and

5. an archive of impact fee nexus studies or cost of
service studies conducted by the public agency after
Jan. 1, 2018.

The public agency must update this information within 30
days of any changes.

AB 1483 also amends the Health and Safety Code to add
new requirements for HCD regarding its updates to the
California Statewide Housing Plan, completed every 4
years. AB 1483 requires that HCD include in the next
revision (due on or after Jan. 1), and each subsequent
revision, a 10-year housing data strategy. This includes,
among other things, an assessment of data submitted by
annual reports, and a strategy to achieve more consistent
terminology for housing data across the State. In
establishing the data strategy, HCD is required to establish
a workgroup that includes representatives from local
governments, the Department of Technology and other
groups.

Next Year

It should be noted that there were a number of housing-
related bills that did not make it out of the Legislature, but
may be back next year. The most well-known was SB 50,
which would have created new incentives for developers
to build apartments and condominiums near train and

bus stations, even in areas zoned strictly for single-

family homes. As proposed, it would waive or relax local
minimum parking requirements and density restrictions
for developers looking to build housing near train stations
and “high-quality” bus stops. It also allows developers to
build up to four-stories within 1/2 mile of a train station
and up to five stories within 1/4 mile. SB 50 was converted
to a 2-year bill and will be back in the process in January.

A second bill that was proposed but didn’t make it out of
the Legislature was Assembly Constitutional Amendment

1. ACA 1 was the repeal of Article XXXIV. Article XXXIV
requires a vote of the people before a local agency can
provide financial support for an affordable housing project
where the local agency restricts more than 49 percent of
the units to be built. Although its future is less certain than
SB 50, it is possible this bill will be reintroduced in the near
future.
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If you have any questions about new housing laws and how
they may impact your agency, please contact the authors
of this Legal Alert listed below in the firm's Municipal Law
practice group, or your BB&K attorney.

Disclaimer: BB&K Legal Alerts are not intended as legal
advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney
before acting or relying upon any information in this
communiqué.

Megan Garibaldi
(949) 263-6592
Megan.Garibaldi@bbklaw.com

Lauren Langer
(310) 220-2176
Lauren.Langer@bbklaw.com

Victoria Hester
(619) 525-1365
Victoria.Hester@bbklaw.com
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In Housing Crisis, Calif. Lawmakers Look for
Ways to Increase Livability

Livability Discussion Part 1
Previosuly published in the Oct. 15, 2019 issue of PublicCEO

There’s little debate: California is facing a housing crisis.
The dispute lies in finding solutions.

The current state of California’s housing shortfall is well
documented.

Nine out of the nation’s 15 urban areas with the highest
median home values are in California. The median price
of a home in San Diego County is just under $550,000
and in the San Francisco Bay Area, it's well over $800,000.
Rent affordability issues continue to affect the State: Four
California cities made Apartment List’s top 10 for rent
growth over the past 5 years. Homelessness, too, is on the
rise: Los Angeles County’s homeless population was up 12
percent over the year.

The State also faces home shortages. The California
Legislative Analyst Office estimates that some 3.5 million
new homes need to be built to adequately house the State’s
population. That’s also the number of new homes Gov.
Gavin Newsom has promised to build by 2025.

Which, of course, raises the question of whether California
is prepared to build this many new homes.

In the first 5 months of 2019, California cities and counties

issued residential building permits for an average of 111,000
units, according to data recently released by the California
Department of Finance. This number of permits is down

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.

12.2 percent from the same time frame in 2018. A recent
study also found that current planning mechanisms across
California only allow for an additional 2.8 million new
housing units to be built. That’s a 700,000-home shortage
from what the LAO estimates is actually needed. It's also
not the only challenge the State faces to fulfill its housing
needs.

While it’s not entirely outside the realm of possibility

for 3.5 million new units to be built in California, a
discussion that focuses purely on gross numbers obscures
the role that the community plays in providing homes
that are “livable” That is, from a community-building
perspective, the goal is to construct new homes that are
affordable to different income levels, connect to job and
economic opportunities, have access to safe and reliable
transportation, and put residents in close proximity to
their friends and family.

In this two-part series, we look at trends in California
housing legislation and how communities throughout the
State (and across the nation) are considering and dealing
with the complex livability discussions of affordability,
density, land use and transportation on a local level.

An Approach that Values Local Control

Local leaders, being responsive to their constituents,

must have hyper-local conversations regarding what their
community will look and feel like to find housing solutions
that best fit their community’s resources, environment and
needs.
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Housing has endured as a hot-topic among state
lawmakers who, over the last few years, have passed and
proposed legislation aimed to increase affordable housing
production statewide by removing local land use controls
in exchange of greater state authority and streamlined
approval processes. But such measures may also risk
exchanging livability for efficiency, resulting in a net
negative.

The discussion on increasing housing stock has often
taken aim at single-family residential zones, looking for
statewide rather than community measures to increase
density in such areas.

Eliminating single-family zoning may make more housing
development opportunities available on paper, but it might
also transform existing neighborhoods without community
input. While single-family zones are one area where new
housing can be developed, it is certainly not the only area.

Communities can also look at increasing their housing
stock by developing their mixed-use commercial zones,
repurposing commercial and industrial properties or
utilizing code enforcement efforts to eliminate and
remediate dilapidated and vacant housing.

Reforms eliminating single-family zoning provide a

quick centralized fix because they can be implemented
statewide, but lawmakers can also look to preserve existing
single-family neighborhoods while creatively increasing
local participation to meet housing demands.

Investing in Local Communities

Too often, the discussion around housing has avoided

a key policy change: The elimination of redevelopment.
Though redevelopment was not a perfect system, it did
provide a mechanism for cities and other local agencies,
through their redevelopment agencies, to directly fund
and provide for housing.

Simply identifying alternative housing opportunities is one
component of meeting needs. The biggest challenge for
local agencies, however, is being able to spur investment in
such areas.

Fortunately, there has been some progress in developing
new funding mechanisms. For example, Senate Bill 5, or
the “Affordable Housing and Community Development
Investment Program,” would allocate millions in property
tax revenues annually to local entities to build affordable
housing and transit-oriented projects, infill developments
and housing-related infrastructure. [Editor’s Note: Since
publication, Gov. Gavin Newsom vetoed SB 5]

The bill is aimed at reviving some of the State’s former
redevelopment programs that were ended in 2011. Instead
of directly creating new redevelopment agencies, it would
establish a statewide fund for local affordable housing.
Cities and other public agencies could then apply for
program funding. The bill has received support from a
broad range of stakeholders, including numerous cities
and housing advocates as well as real estate and building
industry groups.

Cities and other public agencies provide an important
link in the housing development chain: They can leverage
community needs and demands, develop creative
opportunities for livable spaces and connect developers
and housing providers to these opportunities. Continuing
to provide cities with the tools and funding will be critical
to the development of new, livable housing.

And while the approach in Oregon, long a national
leader in tight land-use controls that promote urban
development, has been to eliminate single-family zoning
statewide, there is no cookie cutter approach to nudge
development and make a community livable.

Communities can, however, learn from one another to
model their own solutions.

How can local governments take a community-centric
approach to improve livability and increase housing
opportunities? And, in what ways can transportation and
innovation lead to more housing?

Delve further into the discussion with Best Best & Krieger
LLP’s three-part webinar series, “Innovating Livability for
Communities,” which explores how communities across
the nation are implementing innovative housing and
transportation policies that can be used as a model at the
national and local level.
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Disclaimer: BB&K articles are not intended as legal advice.
Additional facts or future developments may affect subjects
contained herein. Seek the advice of an attorney before
acting or relying upon any information in this communiqué.

Ruben Duran
(213) 787-2569
Ruben.Duran@bbklaw.com

Michael Maurer
(213) 787-2557
Michael.Maurer@bbklaw.com
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Connecting Housing and Transportation
for Livable Cities

Livability Discussion Part 2
Previously Published in the Oct. 16, 2019 issue of PublicCEO

California Gov. Gavin Newsom sent a strong warning to
cities and counties early this year: Meet your state housing
goals or forfeit your Senate Bill 1, or “Gas Tax,” road repair
dollars.

“Housing is transportation, and transportation is housing,’
he said when announcing his budget plans in January. “If
you're not hitting your [housing] goals, I don’t know why
you get the [transportation] money.

The plan to withhold state transportation dollars from
communities and link SB 1 funding to a compliance with
housing, zoning and entitlements to meet the State’s
housing goals didn’t make the final budget.

It did, however, demonstrate just how closely housing and
transportation are connected in the mind of the Governor,
and perhaps others in Sacramento.

It’s this intersection of housing and transportation that
presents an opportunity for local governments to embrace
innovative technologies and partnerships to meet the
growing needs of their communities.

In part one of this series, we looked at California’s housing
crisis, explored the recent trends in State housing
legislation and opened up the conversation about how
local governments can take a community approach to

find housing solutions that best fit their local resources,
environment and needs.
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This second installment takes a deeper look at how
communities throughout the State (and across the nation)
are addressing the complexities of density, land use and
transportation on a local level.

Building Upward
Since the "70s, Oregon has set tight land-use controls to
protect farmlands from urban sprawl.

In its latest push to spur urban development, the state
eliminated single-family zoning. To increase housing
availability, parcels that were once reserved for single-
family homes can now be used for multi-family duplex,
triplex, fourplex and “cottage cluster” developments in
cities with more than 25,000 residents.

Local governments can still regulate siting and design

(so long as the intent of the legislation isn't discouraged)
and will have to adopt new land-use ordinances or
amend comprehensive plans. To aid this, the legislation’s
drafters are developing a model for how communities can
implement changes locally.

Similar residential “upzoning” policies are being
implemented nationwide to head off housing shortages.
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Minneapolis passed ambitious zoning guidelines last year
that upzone nearly the entire city. Seattle — a startup
rich city with the third largest homeless population in
the country — loosened its zoning laws in March to allow
denser construction in 27 transit-oriented urban areas
and required developers to integrate affordable housing.
Austin’s City Council also recently approved an ordinance
allowing more units on single-family zoned sites, so long
as a certain percentage of development is affordable.

Meanwhile, a similar measure in California (Senate Bill 50)
is stuck in limbo until 2020.

The conversation is also prevalent on the presidential
campaign trail, where several Democratic candidates have
proposed policies to overhaul restrictive zoning codes.
President Trump recently signed an executive order that
forms a commission to examine restrictive zoning and
building regulations.

And, even as legislators push policies aimed at stimulating
urban growth, rural communities also continue to grow.

The spatial distribution in Southern California’s planned
capacity for new housing is particularly skewed toward
inland and rural regions and counties that are already
experiencing large amounts of growth.

With growth comes longer commute times and added
stress on existing roadways and modes of transit.

The conversation for planners has long centered on

the first and last 50 feet of a person’s commute. From

an equity standpoint, this is still a vital piece of the
transportation discussion. But today’s discussion needs to
be expanded like our communities, to consider the first
and last five or even 50 miles of a residents’ commute in
some communities.

While emerging technologies like autonomous vehicles
and shared rides, as well as expanded bus rapid transit
and commuter rail service can help alleviate congestion,
big questions remain: How can you incentivize people to
get out of their cars to utilize new transit? How do you
ensure the mode of transportation is safe, reliable and
efficient? How could an added bus lane or rail line impact
congestion? And how will it all be paid for?

Expanding Public Transit, Building Nearby

The San Diego City Council recently approved two
development plans in Pacific Beach that call for 9,000
homes to be built adjacent to future trolley stations along
Interstate 5.

The City’s current plan only allows for another 1,200
housing units in the area. But with a more than $2 billion,
11-mile extension of San Diego Metropolitan Transit
System’s Blue Line Trolley that will add nine new stops
set to come online in 2021, the City is looking to meet its
housing needs and boost ridership.

City staffers recommended reducing one of the project’s
major thoroughfares down to three lanes from four, to
increase the size and buffer zones for bike lanes — but
traffic congestion concerns prevailed.

The plan was amended, though, to require that 15 percent
of the homes be designated as affordable for moderate-
income households, or those earning less than the area’s
median income of $86,300 for a family of four.

In Phoenix residents recently voted to continue
financing the City’s long-planned light-rail extension.
The ballot measure, Proposition 105, required the City

to divert funding for new light rail extensions to other
transportation-specific projects. Phoenix’s share of funds
allocated for light-rail expansions comes from a $31.5
billion, 35-year transportation plan funded by a sales tax
increase that voters approved in 2015.

Opponents of the expansion argued the system was

too costly and that cutting down the Central Avenue
thoroughfare from two vehicle lanes in each direction to
one would negatively impact their community.

Similar tensions between transit and roads are playing out
in communities across the nation.

Solving these challenges is not easy, and solutions aren’t
solely reserved for individual cities, or even metropolitan
areas. They extend into regional corridors — or
megaregions — with many stakeholders.
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A move toward greater regional collaboration and
public-private partnerships, that bring innovative
models, financing and alliances to the table, could help
communities reimagine the way they house and move
people, build new infrastructure and support new jobs.

Delve further into the discussion with Best Best & Krieger
LLP’s three-part webinar series, “Innovating Livability for
Communities,” which explores how communities across
the nation are implementing innovative housing and
transportation policies that can be used as a model at the
national and local level.

Disclaimer: BB&K articles are not intended as legal advice.
Additional facts or future developments may affect subjects
contained herein. Seek the advice of an attorney before
acting or relying upon any information in this communiqué.

Ruben Duran
(213) 787-2569
Ruben.Duran@bbklaw.com

Michael Maurer
(213) 787-2557
Michael.Maurer@bbklaw.com
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Housing Law Webinars
from Best Best & Krieger

BB&K Webinar Series: Innovating Livability for Communities

Focusing on the “US” in HoUSing: Merging Housing, Transportation, Incentives
and Community

Housing is a serious and growing issue for communities across the country.
During this webinar, we provide a high-level overview around what is being
deemed an “affordability crisis” and the legal and policy issues that arise when
a city may not be meeting state housing standards.

Watch the July 11, 2019 webinar at bbk.law/hlw1

Innovative Partnerships to Overcome Housing Challenges in Communities
Funding and partnership opportunities can help communities address the
housing crisis. During this webinar, we discuss strategies and approaches

to those opportunities. In addition, we present ideas on how to closely align
housing and transportation through innovation and land use. All of this will be
discussed from the perspective of ensuring stable and productive foundations
for our communities of the future.

Watch the July 25, 2019 webinar at bbk.law/hlw?2

Advancing the Policy Discussion Around Housing

There are communities that are implementing innovative policy around
housing, including the important connection between housing and

transportation. Through such examples, we discuss emerging best practices
and how new innovative models can be advanced at the national level.

Watch the Aug. 8 webinar at bbk.law/hlw3

Housing and Land Use Legislative Update

With California’s 2019 legislative session wrapped up, this Best Best & Krieger
LLP webinar looks back on the key housing and land use bills from 2019. We
discuss which bills passed, which failed and what to look for in 2020.

Watch the Oct. 30 webinar at bbk.law/hlw4

OFFICES ACROSS CALIFORNIA AND IN WASHINGTON, D.C.


https://www.bbklaw.com/News-Events/Webinars/2019/07/Focusing-on-the-US-in-HoUSing-Merging-Housing?utm_source=PDF_Booklet&utm_medium=Webinar_Resource_Link_1&utm_campaign=Additional_Housing_Law_Resources&utm_content=Webinar
https://www.bbklaw.com/News-Events/Webinars/2019/07/Innovative-Partnerships-to-Overcome-Housing-Challe?utm_source=PDF_Booklet&utm_medium=Webinar_Resource_Link_2&utm_campaign=Additional_Housing_Law_Resources&utm_content=Webinar
https://www.bbklaw.com/News-Events/Webinars/2019/08/Advancing-the-Policy-Discussion-Around-Housing?utm_source=PDF_Booklet&utm_medium=Webinar_Resource_Link_3&utm_campaign=Additional_Housing_Law_Resources&utm_content=Webinar
https://www.bbklaw.com/news-events/webinars/2019/10/housing-and-land-use-legislative-update?utm_source=PDF_Booklet&utm_medium=Webinar_Resource_Link_4&utm_campaign=Additional_Housing_Law_Resources&utm_content=Webinar
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Independent Contractors and CalPERS:
How to Prepare, What to Avoid

League of California Cities
City Managers Conference
February 6, 2020
Napa, California

Art Hartinger Dane Hutchings
Founding Partner Director, Government Affairs
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Agenda

* History and Elements of Current Independent Contractor Test applied by CalPERS
* Legislative and Administrative Trends

* Dynamex

*AB5

* Predictions for the Future

* Case Study: The Audit and Appeal Process

* Tips and Preventive Measures
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ATTACHMENT 3

Introduction —Who is Considered an Employee?

* Public Employees Retirement Law (“PERL”) includes a compulsory enrollment
requirement for any person “in the employ” of the contracting agency.

* In the landmark case Metropolitan Water District v. Superior Court (“Cargill”), 32
Cal. 4t 491 (2004) the Supreme Court held that the employer was required to enroll in
CalPERS “common law employees,” despite these workers being supplied by private
companies.

 Since then, employers continue to grapple with the issue of how to properly engage
with independent contractors without having to enroll them in CalPERS.

| 1 4 &Y Renne Public Law Group® BRRQ M 3
Penalties

» Under California Government Code section 20283, if an employer fails to enroll a
member within 90 days (which will always apply in these situations), the employer may
be required to pay all employer and employee contributions associated with enrolling
the contractor into the system retroactively to the time of initial hire.

 In addition, CalPERS may impose an additional $500 administrative fee per member.
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ATTACHMENT 3

Cargill — Outcome

+ Because neither PERL nor CalPERS define what a “person in the employ” is, Cargill
held that in the absence of a statutory definition, the common law employment test
applies.

Renne Public Law Group® RPPG RPLG 5
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The Tieberg Test for Common Law Employees

» Tieberg involved the issue whether television writers were employees of the producer
and, if so, whether the producer was liable for past unemployment insurance
contributions.

» Tieberg sets forth the test that is currently used by CalPERS.
* The primary and most important factor is whether the employer retains the right to

control the manner and means of accomplishing the work. Tieberg, 2 Cal. 3d 943 at
950.

Renne Public Law Group® RPPG RPLG 6
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ATTACHMENT 3

The Tieberg Test for Common Law Employees

» Secondary factors to consider include:
o Whether or not the one performing services is engaged in a distinct occupation or business;

o The kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the
principal or by a specialist without supervision;

0 The skill required in the particular occupation;

o0 Whether the principal or the workman supplies the instrumentalities, tools, and the place of work for the person
doing the work;

o0 The length of time for which the services are to be performed;
0 The method of payment, whether by the time or by the job;
o Whether or not the work is a part of the regular business of the principal; and

o0 Whether or not the parties believe they are creating the relationship of employer-employee.

Renne Public Law Group® RPPG RPLG 7
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Tieberg — Additional Factors

» Tieberg endorses two additional factors that included in the Restatement of Agency law:

1) The extent of control which, by the agreement, the employer may exercise over the details of the
work; and

2) Whether the principal is or is not in business for him or herself.

» Utilizing these factors, Tieberg concluded:
0 The writers were subject to the control and discretion of the producers;
0 The other factors collectively did not tip the scale in favor of the producers; and

0 The writers were appropriately considered common law employees.
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ATTACHMENT 3

Legislative and Administrative Trends

Legislative Trends:
* AB 1250 17/18 session: Would have created a means test that would have virtually eliminated local
government contracting (Measure Failed)

* AB 1912 17/18 session: Measures applies apportioned liability for retirement costs associated with
local agencies who contract with a JPA for services (Measure Signed).

* AB519/20 session: Codifies judicial precedent by creating a means test to determine an employee
versus an independent contractor (Measure Signed).

Note: Given the ambiguity of AB 5’s application to public sector entities look for a measure that will
“clarify” AB 5’s intent or a measure that resembles AB 1250.

Renne Public Law Group® RPPG RPLG 9
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Legislative and Administrative Trends Cont.

Administrative Trends:
* Tracy Fuller Precedential Decision (2019): Would have fundamentally changed the manner in
which an agency could use a service contractor.

* Increase in employer audits: Since 2014 CalPERS has increased their employer audits and
increases substantially. In 2014 there were 15 audits. In 2017 there were 279 and as of November
of 2019 CalPERS has conducted 161 employee determination audits or inquires.

» Note: There may be an opportunity this year to pro-actively engage with CalPERS to establish
clear “rules of the road” for contracting.

Renne Public Law Group® RPPG RPLG 10
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ATTACHMENT 3

The Tracy Fuller Case

* Tracy C. Fuller and Cambria Community College District, Case No. 2016-1277;
OAH No. 2017050780 (July 15, 2018)

*Issue:  Should CalPERS make the decision a precedential decision?

| 1 4 &Y Renne Public Law Group® RRRQ RPLG 1
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Tracy Fuller Facts

* Interim Finance Manager supplied through Regional Government Services
(HRGS”)'

* Express acknowledgement that this was an independent contractor relationship.

* RGS issued Fuller a phone extension, email address and business cards.
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ATTACHMENT 3

Tracy Fuller Facts

* Fuller used the title “Interim Finance Manager.”
* Board minutes identified Fuller as a CCSD staff member.
* Fuller received assignments from the General Manager.

* Fuller set her own work schedule but was expected to work full time.

| 1 4 &Y Renne Public Law Group® RRRQ RPLG 13
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Fuller Outcome

* Applying Tieberg and Cargill, the ALJ concluded that she was a common law

employee and subject to compulsory enrollment in CalPERS.
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ATTACHMENT 3

The Fuller Controversy

» The arrangement is attractive to public agencies.

* Must critical short-term needs entail the increased costs associated with
CalPERS?

« Efforts to dissuade the Board from adopting the decision as precedential.

| 1 4 &Y Renne Public Law Group® RPPG RPLG 15
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Dynamex — The Emerging “ABC” Test

» Last year’s California Supreme Court ruling in Dynamex Operations West, Inc. v. Superior
Court, 4 Cal. 5th 903 (2018) endorsed a streamlined test for resolving common law
employment versus independent contractor status.

* In Dynamex, a group of drivers brought a class action against their employers asserting they
were misclassified as independent contractors instead of employees.

» The California Supreme Court adopted a three-part test that “presumptively considers all
workers to be employees and permits workers to be classified as independent contractors only
if the hiring business demonstrates that the worker in question satisfies each of three
conditions.”

Renne Public Law Group® RPPG RPLG 16
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ATTACHMENT 3

Dynamex — The Emerging “ABC” Test

A. The hiring business has no control and direction over the performance of the work,
both under the contract and in fact;

B. The work is outside the usual course of the hiring entity’s business; and

C. The worker customarily engages in an independent business of the same nature as the
work performed for the hiring process.

» Although Part A of the test largely resembles the preexisting common-law standard
for employee classification, Parts B and C constitute a major shift in the law.

| 1 4 &Y Renne Public Law Group® RPPG RPLG 17
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AB 5

» Authored by San Diego Assembly Member Lorena Gonzalez.
* AB 5 codifies Dynamex.

+ September 11, 2019 — AB 5 passed out of Senate on a party
line vote, 29 to 11.

» Governor Newsom signed AB 5 into law on September 18,
2019.

* Important Note: As of now, CalPERS still utilizes the
common law test and does not apply the “ABC” test when
making their independent contractor determinations.

Renne Public Law Group® RPPG RPLG 18
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ATTACHMENT 3

AB 5 — The Backstory

* A hotly contested piece of legislation.

* A flurry of lobbying efforts to gain exemptions: licensed insurance brokers,
physicians, dentists, psychologists, podiatrists, lawyers, architects, engineers,

private investigators, and more.
* All local government associations including the League took a “Watch” position.

* Public agencies not specifically exempted, but there are arguments that it does

not apply to cities. More to follow . ..

| 1 4 &Y Renne Public Law Group® BRRQ RPLG 19
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Case Study

In the Matter of the Appeal of Membership Determination of

Mark R. Dana
V.
San Francisco Bay Area Rapid Transit District

BART

. CalPERS
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ATTACHMENT 3

Dana / BART Appeal — Facts of the Case

» Mark Dana was hired as an engineer in 1997 by EarthTech, a third-party construction
consulting firm.

» EarthTech provided on-call construction management services for BART from mid-1990’s to
mid/late-2000’s.

» Dana was assigned by EarthTech to support BART construction projects from 1997-2008.
* In 2008, Dana left EarthTech and joined BART as a full-time employee.

* In 2014, Dana applied to buy service credit for the 1997-2008 time — years he worked at BART
through EarthTech.

| 1 4 &Y Renne Public Law Group® RPPG RPLG 21
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The Appeal Process

CalPERS “Final Determination”

Agency can file an Appeal (or attempt to settle)

CalPERS issues a “Statement of Issues”

Office of Administrative Hearings handles the dispute

Renne Public Law Group® RPPG RPLG 22
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ATTACHMENT 3

OAH Procedure

Statement of Defenses

Discovery

o Public Records Act

o Limited under the Administrative Procedure Act (Witness List and Documents)

Hearing

Proposed Decision

| 1 4 &Y Renne Public Law Group® RPPG RPLG 23
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The Proposed Decision and Appeal Opportunity

BEFORE THE
BOARD OF ADMINISTRATION
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM ORDER
STATE OF CALIFORNIA

In the Matter of the Appeal of Membership Determi
of: The appeal by BART in this matter is granted. Respondent Mark R. Dana was not

a BART employee between July 1, 1997, and May 26, 2008. BART did not err by failing

MARK R. DANA, "

to enroll Dana in CalPERS before May 27, 2008.

Respondent,

and DocuSigned by:
DATE: December 17, 2019 Mict €. (op
SAN FRANCISCO BAY AREA RAPID TRANSIT DISTRICT, SN
JULIET E. COX
Respondent.’ Administrative Law Judge
Agency Case No. 2018-0432 Office of Administrative Hearings

OAH No. 2018120359

Renne Public Law Group® RPPG RPLG 24

Renne Public Policy Groug® SOLUTIONS

Page 12 of 15




ATTACHMENT 3

The Proposed Decision and Appeal Opportunity

* The proposed BART decision is currently subject to appeal.

* The CalPERS Board of Administration will take written arguments into consideration
on February 19, 2020.

| 1 4 &Y Renne Public Law Group® RPPG RPLG 25
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Observations and Preventive Measures

* Agencies should consider an internal audit, to catalog their independent contractor
relationships and to gauge risk.

» Consider making the audit subject to the attorney client privilege, to ensure that it is
not subject to later disclosure.

* When being audited by CalPERS, ensure accurate information is provided.

» CalPERS may send out “employment relationship questionnaires” to employees
without the agency’s knowledge. Consider adopting a rule requiring that employees
coordinate with the city attorney before unilaterally responding to outside agency.
This can help ensure that CalPERS receives balanced and accurate information.

Renne Public Law Group® RPPG RPLG 26
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ATTACHMENT 3

Employing Retired Annuities

When utilizing retired CalPERS annuitants, carefully observe the various requirements
and limitations in the Government Code. There are two types of employment: (1) “extra
help;” and (2) “interim (or acting) vacant position employment.” The limitations
include:

* 960 hours per fiscal year maximum

» Compensation cannot be less than the minimum or more than the maximum paid to other
employees performing comparable duties, as listed in the employer’s available pay schedule

See

| 1 4 &Y Renne Public Law Group® RPPG RPLG 27
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With Respect to Independent Contractor Relationships:

» Confirm the third-party relationship, and have the worker sign and acknowledge that
they are working as an independent contractor, and not as an employee.

» Ensure all identification of the worker is as a contractor. Avoid providing the same
email address or other identification that would suggest the worker is an employee.

« Confirm in writing that the local agency has no right to control the manner and means
of performing the work at issue.

Renne Public Law Group® RPPG RPLG 28
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ATTACHMENT 3

With Respect to Independent Contractor Relationships:

* Avoid requiring the worker to attend meetings.

« Do not supply dedicated office space. If space is provided, consider using “hotel”
office space that is not dedicated to the worker.

* Do not supply the specific “tools” needed to perform the work.

» Consider requiring the contractor to indemnify the local agency for adverse
determinations by CalPERS.

» Consider obtaining an advance opinion from CalPERS as to whether the relationship
gualifies a bona fide independent contractor relationship.

RPLG -4
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Questions/ Discussion

Thank
Youl!

Dane Hutchinﬂgs
Director, Government Affairs

Arthur Hringer
Founding Partner

Renne Public Law Group (RPLG)
415-848-7200

Renne Public Policy Group (RPPG)
916-230-6935

RPPG

Renne Public Policy Group®
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League of California Cities — City Managers Conference
February 6, 2020

CalPERS Update

Lisa Middleton
Palm Springs City Council
CalPERS Board of Administration
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School Member .
Representative Retired Member

All Member Representative
Representative
2 Public Agency
All Member Member.
Representative Representative

State Controller State Member
Ex Officio Member Representative

Insurance
State Treasurer

Ex Officio Member Industry .
Representative

CalPERS Board

Personnel Board
; Local
Representative
Government

Ex Officio Member L[] ] ° o
of Administration
Governor Appointee

CA Department
of Human Public

Resources Representative
Ex Officio Member Legislative Appointee
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Foundation of Board Decision-Making ATTACHMENT 4

Fiduciary Duty

Vision
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Funded Status of Retirement Plans by Member Category  arracHmenT 4

69.5% 68.6% 70.4% 1%

State School PA TOTAL
Funded Status Funded Status Funded Status Funded Status (est.)
2017-18* 2017-18* 2017-18* 2018-19*

* Using a 7% discount rate
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Contributions, 10-Year Review (in thousands) ATTACHMENT 4

— Investments and other income
$50M ‘

$40M

$30M

Employer contributions

$20M
Member contributions
il Il Il Il
\ I. \ I. \ \ \ \ \ |

$0

2009-10 2010-1 201112 201213 2013-14 2014-15 2015-16 2016-17 2017-18* 2018-19

— * Employer contribution includes an additional

$10M $6 billion dollar contribution by the state in FY 2017-18.
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Total Fund Market Value 1988-2019 (for FY end 6/30) ATTACHMENT 4

§313 bl

$400

$301.8 bl

S2411 bil
$300

S1T2.3bil

5200 $100.8 bl

§45.4 bil
$100

0
'88 '89 '90 '91 '92 '93 '94 '95 '96 '97 '98 '99 '00 '01 '02 '03 '04 '05 '06 '07 08 '09 10 M 12 13 14 15 116 17 18 19
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Discount Rate Changes ATTACHMENT 4

2004 8.25% —> 7.75%
2012 7.75% —  7.5%
2017-18* (State) 75% — 7.375%
2018-19* (School/PA) 75% — 7.375%
2018-19* (State) 7.375% — 7.25%
2019-20* (School/PA)  7.375% — 7.25%
2019-20* (State) 7.25% —»  7.0%
2020-21* (School/PA) 7.25% —» 7.0% * FY required contribution
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Total Net Investment Return® (for FY end 6/30)

ATTACHMENT 4

FY to date 6.7%

3 years 8.8%

5 years 5.8%

10 years 9.1%

20 years 9.8%

30 years 8.1%
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CalPERS Rate of Return History (1998-2019)

ATTACHMENT 4

35%

25% —

15% —

5% ——

5%

-15% ——

-25% —T—

-35% ——

12.5%

2%

12.3%

19.1%

'08

2%

0.6%

-04%

* Preliminary
investment return as

09 10 M 12 3 415 6 17 18 19 of July 11, 2019

. CalPERS
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CalPERS vs S&P 500 Rate of Return (1 998-201 9) ATTACHMENT 4

350 —— CalPERS Rate of Return*

2% S&P500**

15% ——

5% ——

5%

-15% ——

* Fiscal year

** Total Annual Return including

dividends, calendar year
-25% ——

-35% ——
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Thank you
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ATTACHMENT 5

Public works update —January 2020

January Service requests —
o Removed mud and other debris on Irving Avenue and Hawthorne Drive

Filled pothole on Douglass Way

Installed missing “No Right Turn” sign on Holbrook Lane at Middlefield Road

Removal of graffiti on Lindenwood Wall along Middlefield Road

Filled potholes along Emilie Avenue

Repaired malfunctioning streetlight on Emilie Avenue at Park Lane

Repaired fence along channel on Monte Vista Avenue at Camino Al Lago

Repaired streetlight outage in front of 54 Juniper Drive

Repaired toilet at Temporary Library

Repaired door issues at Temporary Permit Center

Tarped leaky roof on PD trailer pending repair — repair completed by trailer

company

Trimmed tree and bush on El Camino Real at Wilburn Avenue

o Installed barricades over broken electrical box on El Camino Real between Fair
Oaks Avenue and Ashfield Road pending repair by Caltrans — repair completed
by Caltrans

o Picked-up illegally dump furniture in front of 22 Oakwood Boulevard

o Picked-up illegally dump furniture in front of 222 Oak Grove Avenue cul-de-sac

o Removed mud and other debris on Watkins Avenue

O O O O O O O O O O

©)

Weekly litter removal on ECR, schools (Fridays 2 staff, 2 hours).

Litter Marsh Road, Middlefield Road and Alameda de las Pulgas

Cleared debris from channel and drains after rain events

Installed signage on El Camino Real at Ashfield Road

Filled potholes along edge of pavement for pavement stabilization

Cleared debris from intersections along Stockbridge Avenue

Cleared street markers

Sign replacement throughout town

Cleaned rolled curbs and valley gutters along Alameda de Las Pulgas

Removed organic debris from roadway around islands at Robleda Drive at Austin
Avenue and Elena Avenue at Faxon Road

Removed weeds from Middlefield Road

Replaced signage throughout Town

General duties — Garbage cans, town wide and ECR litter, Town Center landscape, ECR
landscape, corp. yard clean-up, vehicle/tool maintenance.

Park General daily duties — mowing, empty garbage/recycling, restroom oversight, fire
extinguishers (checked/re-charged), playground inspections, elevator inspections,
open/close buildings, meeting room set-ups/tear downs.
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Removed organic debris from drainage ditch during rain event

Camino Al Lago at Monte Vista
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ATTACHMENT 5

Repaired leaky PD Trailer’s roof

Regulatory sign replacement

‘ 3-va;’ -
ELENA AVE
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ATTACHMENT 5

Removed graffiti from Lindenwood Wall

Hi
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ATTACHMENT 5

Removed mud and debris from Watkins Avenue
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Town of Atherton

MCE Corporation/Public Works Maintenance

Rev. vs. Exp. Through January 2020

ATTACHMENT 5

Short Budget Actual
Code Acct'g Code Description Dollars Dollars % used
AO01 101-53-52031-053 Streets S 322,500 S 172,376 53.45
A02 101-57-52031-057 Parks (Grounds & Fac.) $ 280,599 S 172,986 61.65
AO3 101-59-52031-059 Other Facilities S 55,000 S 20,776 37.77
A04 213-30-52031-000 Library S 22,000 S 3,665 16.66
AO5 101-58-52031-000 Tennis S 10,130 S 1,581 15.60
EO6 101-58-52031-058 Event Services S 5,250 S 873 16.62
Totals: S 695,479 S 372,256 53.53
Totals:
$695,479
Event Services 873
$$5, 50
Tennis 581
S$1io,130
Librar 3,665 YTD actual
Y $$22,000 I
J Budget
Other Facilities 20,776
H $55,000
Parks (G.r-o.unds& 179 086
Facilities) | s $280,509
Streets 5172,376
* $322/500
S- $200,000 $400,000 $600,000 $800,000
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PARK & RECREATION COMMITTEE STAFF REPORT

TO: PARK AND RECREATION COMMITTEE
FROM: SALLY BENTZ, PARK MANAGER
DATE: FEBRUARY 5TH, 2020

SUBJECT: PARK GOINGS ON JANUARY 2020

REGULAR STAFF
For the month of January, broken down is as follows:

e Performed regular maintenance tasks;
- Pick up litter/trash.
- Remove trash bags.
- Blow and pick up tree leaves and debris.
- Inspect and maintain restrooms.
- Inspect and maintain tennis courts.
- Inspect and maintain playgrounds.
- Inspect and maintain Main House elevator.
- Control undesirable weeds throughout property.
- Cut back and remove tree brush and dead vegetation.
- Apply seasonal fertilizers to turf and plants.
- Inspect and maintain landscape irrigation.
- Inspect and maintain landscape irrigation well and filter system.
- Monitor potable water usage daily.

ATTACHMENT 5

PARK GOING’S ON 7b.
Town of Atherton

- Water non-established trees throughout the park based on the schedule.

- Blow tennis courts 2 times per week as required.

Page 7 of 11



Rose garden weeded and mulched
Little League fence installed

e Plaque cleaned
e Delivery of tennis shelter
e Artroom pipe was enclosed.

Mulch delivered and spread throughout park

Prep work began for the future install of the Tennis Shelter

New and future planned projects;

o Restore/paint wall benches along Pavilion and Main House.

ATTACHMENT 5

o Convert Playground restrooms from well water to potable water to avoid shutdown during

irrigation failures.
o Install Tennis Shelter

Tennis Numbers

January:

Clinics: 15

Lessons: 131

Events: 2 weekly coaches meeting
Clay Court Bookings: 3 paid hours
Total # of students: 192
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Delivery of Tennis Shelter
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ATTACHMENT 5
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Weeding and sheet mulching of the rose garden
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ATTACHMENT 5

ey
00 043y ;wh
'-r\\‘-"?in\h!i\r-:a .’

Wood covering of the pipe in the Art Room
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ATTACHMENT 6

POLICE DEPARTMENT

Police Activity

There were 50 investigations for the month of January. 6 offenders were cited, arrested, or referred
to the San Mateo County District Attorney’s Office for prosecution. Those offenses included
attempted murder, driving on a suspended license, warrant arrests, public intoxication, and
possession of drug paraphernalia.

Of the 2,791 total police incidents for the month of January, 1,906 were officer-initiated incidents,
which resulted in 215 citations being issued for vehicle code and other violations. Officers initiated
1,675 other types of incidents that included investigating suspicious vehicles, traffic collisions,
citizen flag downs, home checks and extra patrols, code enforcement and construction checks,
follow-up investigations, pedestrian stops, traffic enforcement details, medical calls, and welfare
checks.

Traffic Incidents
Overall, there were 286 traffic incident locations, some with multiple stops, for January. The map
below indicates the locations of the incidents for the reporting period.
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Traffic Collisions

There were 13 collisions locations in January. The map below indicates the locations of the

incidents for the reporting period.
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Bicycle Traffic Stops

There were 6 bicycle stop incidents initiated for no lighting equipment

ATTACHMENT 6

(1), riding on the wrong

side of the road (3), a red light violation (1), and stop sign violation (1).

These stops resulted in 6 verbal warnings.

Seap)

Bedwell
Bayfront Park

Bay®

Channing Ava

Palo Alto

Ravenswood
Preserve

any sabmg

Page 3 of 9



Criminal Activity and Suspicious Circumstances

ATTACHMENT 6

The Department responded to 59 locations (some locations multiple times) for property crimes

(20), person crimes (7), and incidents of suspicious circumstances (38).
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ATTACHMENT 6

Municipal Code Violations

The Department responded to 46 locations (some locations multiple times) for municipal code
violations. These calls included but were not limited to right of way inspections, loud noise
complaints, after-hours construction, off leash dogs, and construction parking violations.
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Holbrook Palmer Park had 63 incidents this reporting period, 51 of which were security checks
and foot patrols by officers. The other incidents were for traffic enforcement, vandalism,
suspicious people, suspicious vehicles, and an unattended dog.

Premise Watch

Officers completed 1,155 House/Vacation checks during the month of January.
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ATTACHMENT 6

School Incidents

Officers responded to 239 school incidents during this reporting period. These incidents included
but were not limited to suspicious people, suspicious vehicles, petty theft (bikes), traffic
enforcement, various juvenile problems, and medical calls.

School Tvpe J F M| A | M| J J A S ] N | D | Total
Other 8 4 5 5 5 5 5 5 6 a 3] 11 71
Encinal Securitv | 20 121 31| 22| 19| 22| 21 18 6 13 a1 20 213
Traffic - 2 - 1 3 2 - 1 5 3 1 3 21
Other - - - 1 - - - - - 1 - 2
Knox School |Security - - - - - - - - - - -
Traffic - - - - - - - - - - -
Other 6 2 3 4 3 2 5 2 3 a 4 4 47
Las Lomitas |Security| 23 g 10 17| 11| 14 7 g 5 10 16 131
Traffic 5 - - - 1 - - 4 3 a - - 22
Other 3 3 2 5 7 2 2 3 1 6 2 3 39
Laurel Security 12 31 22 16| 16| 14| 12 10 7 8 6| 15 141
Traffic - - - - 1 3 - 3 2 1 - - 10
Other 42 30| 45| 37| 49| 24| 18| 44| 41 56| 43| 23 454
M-AHS Security| 29 13 24| 24| 22| 28| 24 27 18] 25| 26| 24 254
Traffic 1 - - - 4 3 1 23 2 5 2 3 44
Other 5 2 10 3 4 4 7 g 6 51 16 6 77

Menlo .
Collece Security| 28 6 11| 16| 24| 35| 18 15 12 41 251 18 212
B Traffic 2 1 2 2 2 5 1 4 1 1 1 22
Other 2 4 3| 16 2 3 1 2 3 13 ] 4 58
Menla Schoal |Security g 9 8 11 g1 10 11 11 1 18] 10 14 120
Traffic - 1 1 - 2 2 - 2 1 - - o
Other 6 6 71 12 10 5 3 7 ] 17 3 ] 86
Sacred Heart |Security - 5 7 14 4 5 4 2 - g 3 3 56
Traffic - 1 2 - 1 2 1 4 4 - 4 4 23
Other - 3 4 4 2 4 4 4 1 7 - - 13
Selby Lane  |Security| 38 8 17| 25| 24| 31| 29 22| 26| 28| 27| 36| 311
Traffic - - 3 1 8 2 - 10 4 1 2 12
Total 239 | 124 | 217 (236 (232 | 227 | 133 | 241 | 162 | 247 | 202 | 217 (2,477
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ATTACHMENT 6

Response Times

The average response time for Priority 1 calls during this time period (calls are prioritized from 1
to 3 with Priority 1 being the highest priority) was 5 minutes, 05 seconds, which met our goal of
having an average response time of less than 8 minutes. Priority 1 calls take precedence over all
other calls for service and require an immediate police response. The most common priority 1
calls are burglary, robbery, sexual assault, active physical altercations and residential burglary

alarm activations, with the latter being the most frequent in Atherton.

Response times are

calculated from the time the call is dispatched until the time the officer arrives on the scene.

The table below depicts APD’s Priority 1 response times for the past six months:

MONTH

December
November
October
September
August
July

YEAR

2019
2019
2019
2019
2019
2019

RESPONSE
TIME

4:52

5:22

7:25

5:05

5:55

4:10

Code 3 Emergency response time (when officers respond to an emergency call with lights and

sirens): 2 minute and 53 seconds.

TOTAL TRAINING HOURS FOR January 2020 — 94 HOURS

NAME TRAINING/HOURS DATES
Johnson/Cisco LGBT for L.E. / 4 hours Jan. 7
Robbins Inner Perspectives / 16 hours Jan. 8-9
Frew Personnel Issues — Hiring / 3 hours Jan. 8-9
Kockler, A SB 384 Training / 3.5 hours Jan. 22
Greene FTO Update / 24 hours Jan. 27-29
MacDonald/Larsen Tactical Medicine- Module III / 16 hours Jan. 29-30
MacDonald Teaching Cannabis- Marijuana Awareness / 7.5 Jan. 31
hours
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ATTACHMENT 6

The below table depicts the amount of officer-initiated activity and the number of traffic citations
issued for the past six months:

MONTH OFFICER INITIATED ACTIVITY CITATIONS
January 1,906 215
December 2,348 186
November 1,869 294
October 2,203 305
September 2,145 277
August 2,441 338

Code Enforcement Activity Report

Summary:
Activity Total for Year to Date
Month (From 01/01/2020)
1. | Opened Cases 10 10
2. | Resolved/Closed Cases 8 8
3. | Cases Pending 178 N/A
4. | Written/Formal Notices Issued 10 10
5. | Citations Issued 3 3
6. | Amount in Citations $1,200 $1,200

During the month of January, there were over 75 incidents related to code enforcement. Those
incidents included but were not limited to: construction work hour violations, construction
parking violations, other construction related issues, work without building permits, right-of-way
encroachments/obstructions, encroachment permit issues, dust/dirt/mud in the roadway, dead and
dangerous trees, damage to heritage trees, overgrown vegetation in the right-of-way, commercial
operations in residence, short-term transient occupancies, zoning issues, trash accumulations,
trash cans being left out, sign issues, lack of property maintenance/overgrowth issues, a pending
demolition and abandoned structures/properties.

Code Enforcement staff also assisted with construction hours/noise exemption permits and
provided translation assistance to Officers.

TRAFFIC COMPLAINTS
The Atherton Police Department received three (3) traffic complaints during the month of
January. The complaints were as follows:
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ATTACHMENT 6

1) A resident reported vehicles were not stopping for pedestrians in the crosswalk in front of
Las Lomitas School during the following times: 2:25pm on Mondays, Tuesdays,
Thursdays and Fridays, and 1:35pm on Wednesdays.

Results: 84 minutes spent in the area
1 warning citation issued

2) A resident reported construction vehicles using Encinal Avenue and Glenwood Avenue
to get to the construction projects on EI Camino Real in Menlo Park.

Results: This complaint was forwarded to Patrol and Code Enforcement for action
when violations occurred.

3) A resident reported unsafe bicyclists in the area of Las Lomitas School, 299 Alameda de
las Pulgas.

Results: 32 minutes spent in the area
No violations observed
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Town of Atherton

Building Department

91 Ashfield Road
Atherton, California 94027
Phone: (650) 752-0560

Community Services
Monthly Report
January 2020

Submitted by:
Interwest Consulting Group
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Town of Atherton
Building Safety & Inspection

Construction and Permit Summary
January 1, 2020 to January 31, 2020

ATTACHMENT 7

Fiscal Year
Jan-20
2019-20
Total Construction Valuation®: $7,645,882 $82,464,202
| REVENUE
Plan Check Fees Collected: $24,304 $227,955
Permit Fees Collected: $70,997 $604,544
Other Fees Collected: $2,816 $36,186
TOTAL: $98,116 $868,685
| PLAN CHECK
l Applications Received:] 42 424
| PERMITS
Residential:
New Single Family Residential Permits
1 22
Issued:
New Accessory Structures Issued: 21 230
Addition / Alteration Permits Issued: 7 132
Reroof / Water Well / Grading Permits
7 128
Issued:
Plumbing/Mechanical/Electrical Permits 17 201
Issued:
Demolition Permits Issued: 4 48
Non-Residential:
New Permits Issued: 1 14
TOTAL Permits Issued: 58 775
Total Open Permits as of 1/31/2020 1122
| INSPECTIONS
| Inspections Performed:| 894 5,899

Footnotes:

Yvaluation: For permitted projects during this period.

Page 2 of 6




ATTACHMENT 7
Town of Atherton
Building Safety & Inspection

January 1, 2020 to January 31, 2020

This Month Fiscal Year to Date
Activity Activity
Staff Level Reviews 18 232
Planning Commission Items 7 17

The Planning Commission took the following action at the January 22, 2020 meeting:

1. 189 Greenoaks Drive — Approved a Tree Removal Permit to allow for the removal of one (1) on-site
Heritage Canary Island Pine tree.

2. 50 Belbrook Way — Approved a Special Structures Permit (SSP) to allow for a retaining wall greater
than 6 feet in height.

3. 305 Stockbridge Avenue - Approved a Special Structures Permit (SSP) to allow for a swimming pool
and associated pool equipment to be located within the side yard setback.

4. 2 Douglass Way — Denied a Heritage Tree Removal Permit to allow for the removal of one (1) on-site
Heritage Deodar Cedar tree.

5. 98 Monte Vista Avenue - Approved a Heritage Tree Removal Permit to allow for the removal of five
(5) on-site Heritage trees; one (1) 41.5-inch Valley Oak, one (1) 20.7-inch Olive and three (3) Coast Live
Oak Trees 9 (one 17.9-inch, one 18.5 inch and one 18.9-inch).

6. Received public comment for items not on the agenda from the property owner at 96 Sutherland,
adjacent to the development site at 50 Belbrook Way. The property owner shared issues he has
encountered due to the current construction at 50 Belbrook (internal and external damage to his home,
sewer and water lines due to the large equipment being utilized during construction) and noise impacts
and made comment that the Town, as part of a building permit process or otherwise, should consider
informing neighbors of the caliber and extent of construction on a development site so that they can
become aware of the magnitude of construction that will be taking place.

O

7. Commissioners Reports:

0 a]. Requested staff present a summary of the new HTR Ordinance updates at the next regularly
scheduled meeting.

O b]. Discussed the impact on neighborhoods due to the volume and extent of construction currently
occurring throughout Town. Inquired if the Town ever considered limiting the amount of development sites
(properties) that could have active permits at any one time.

The next regularly scheduled meeting is to be held on February 26, 2020.

January 1, 2020 to January 31, 2020

Site Visits
Tree Removal Inspections Info. / Consu. Plan Review
TOTAL 11 7 0 67

Page 3 of 6




Town of Atherton

Building Inspection & Plan Check

ATTACHMENT 7

Summary of New Single Family Residential Permits Issued by Month

Month 2020 2019 2018 2017 2016 2015
January 1 4 0 2 2 2
February 1 2 1 1 1
March 1 3 2 0 3
April 1 2 0 2 2
May 1 5 4 2 1
June 1 2 3 0 3
July 1 5 1 5 8
August 5 4 2 3 4
September 3 1 3 4 4
October 1 4 2 6 3
November 1 0 4 0 0
December 1 1 3 1 0
Total New SFD 1 21 29 27 26 31
Permits:
January 1, 2020 to January 31, 2020
Project No of Plan| Target Aver.age Overdue
Type Cycles Checks x Review Plan
Days Checks
X
.
o £ 1st Review 102 10 9 0
o O
=5
o Subsequent Rev. 91 5 4 0
X
.
9 6 1st Review 7 3 3 0
=&
o Subsequent Rev. 1 2 1 0
Total Number of Plan Checks| 201

** Target: in working days
Major Plan Check: New Houses, New Accessory Structures, New non-Residential
Minor Plan Check: Small additions, Reroof, Alterations, PV, Gates, Misc.
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ATTACHMENT 7
Summary Graphs
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Summary Graphs

ATTACHMENT 7
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